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NORTHERN DISTRICT OF CALIFORNIA
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Case No. C 07 0943 WHA

ROBERTS III, PLAYERS INC’S NOTICE OF

12(b)(6)
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MOTION AND MOTION TO
Plaintiffs, DISMISS PLAINTIFFS’ SECOND
AMENDED COMPLAINT
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TO PLAINTIFFS AND THEIR ATTORNEYS OF RECORD:

PLEASE TAKE NOTICE that on August 16, 2007 at 8 a.m., or as soon thereafter
as this matter may be heard, in Courtroom 9 of the above-entitled Court, located at 450 Golden
Gate Avenue, San Francisco, California, Defendant National Football League Players
Incorporated d/b/a Players Inc (“Players Inc”) will and hereby does move, pursuant to Fed. R.
Civ. P. 12(b)(6), to dismiss all causes of action alleged against it by Plaintiffs Bernard Parrish,-
Herbert Adderley, and Walter Roberts III (collectively “Plaintiffs™) in their Second Amended
Complaint (the “SAC”). |

As set forth in the accompanying Memorandum of Points and Authorities
(“Memorandum”), the SAC should be dismissed against Players Inc in its entirety. First,
Plaintiffs’ California Unfair Competition Law (“Section 17200™) claims fail because Plaintiffs
have not pled facts sufficient to support a claim of “injury in fact.” Plaintiffs’ Section 17200
claims further fail because their allegations do not 'support a claim of either “unfair” or
“fraudulent” business practices. Moreover, Plaintiffs do not allege in-state conduct or other facts
necessary to state a claim under Section 17200. Second, Plaintiffs’ breach of contract claims fail
because théy do not identify either (i) the terms of any particular contract any of the Plaintiffs
was a party to with Players Inc during the statute of limitations period, or (ii) how Players Inc
allegedly breached such terms. Third, in addition to being time-barred, Plaintiffs’ breach of
fiduciary duty claims fail because (i) the alleged relationship between Plaintiffs and Players Inc
cannot give rise to any fiduciary duties as a matter of law, and (ii) Plaintiffs’ allegations do not
support a claim of breach of any such duty. Fourth, Plaintiffs’ unjust enrichment claims fail
because their factual allegations do not support such a claim, and because unjust enrichment is
derivative of Plaintiffs’ failed fiduciary duty claims. Fifth, there is no independent “cause of
action” for an accounting under California law. For all of these reasons, and as set forth in the

Memorandum, the claims in the SAC against Pléyers Inc should be dismissed with prejudice.

-
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Date: July 6, 2007 DEWEY BALLANTINE LLP

By: /S/ Jeffrey L. Kessler
Jeffrey L. Kessler

Attorneys for Defendant Players Inc
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MEMORANDUM OF POINTS AND AUTHORITIES

Plaintiffs’ Second Amended Complaint (“SAC”) — the fourth proposed Complaint
in this action' — abandons Plaintiffs’ prior claims and concocts entirely new legal theories, but
still fails to allege facts sufficient to state a claim. Plaintiffs continue to rely upon conclusory
assertions and legal rhetoric instead of the required factual allegations. For example, Plaintiffs
trumpet antitrust buzz words such as “exclusive dealing,” but do not allege facts to establish a
relevant antitrust market or to support a claim that they suffered any cognizable harm from
Players Inc’s alleged exclusive licensing agreements. To the contrary, Plaintiffs allege that an
exclusive licensing agreement with EA Sports generated more royalties — not less — for the rights
of retired NFL players. The Supreme Court has made it clear that the mere assertion of legal
“labels and conclusions” and “formulaic recitation[s] of the elements of a cause of action” is

insufficient to withstand a motion to dismiss. Bell Atlantic Corp v. Twombly, 127 S. Ct. 1955,

1964-65 (2007).

Plaintiffs, hoWever, are unable to offer more than conclusory assertions, and
repeatedly resort to conflating their purported individual claims with the claims of hypothetical,
putative class members. Underscoring this fatal defect, many of Plaintiffs’ claims rely upon a
“Sample” Group Licensing Agreement (“GLA”) from a Topps licensing agreement that none of
the Plaintiffs even claims to have signed. SAC 919, Ex. C. It is axiomatic that the named
plaintiffs in a putative class action — not non-existent, hypothetical class members — must each be

able to state independent causes of action that they share with the purported class for their case to

withstand dismissal. See Putkowski v. Irwin Home Equity Corp., 423 F. Supp. 2d 1053, 1063
(N.D. Cal. 2006). Here, Plaintiffs Parrish, Roberts, and Adderley fail to allege any facts to
support their individual claims against Players Inc. Nor are they able to state a claim based upon

the so-called “Gene Upshaw letter” regarding EA Sports, which Plaintiffs pointed to as their

! After filing an initial Complaint on February 14, 2007, and the First Amended Complaint on
February 23, 2007, Plaintiffs moved for leave to file a Second Amended Complaint (which they
submitted to the Court). Plaintiffs then drafted a new version of the SAC (the currently operative
complaint herein) after being granted leave by the Court to do so, and being instructed “to plead
their best possible case, ... taking nothing for granted.” (Order Denying Defs.’ Mot. for
Judgment on the Pleadings (“Order™) at 7 (June 4, 2007)).
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