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I. INTRODUCTION

Plaintiff MarkhamRobinsonhas filed acomplaintseeking,amongotherthings, an

3 injunctionbarringtheCaliforniaSecretaryof Statefrom includingSenatorJohnMcCainon the

4 2008PresidentialElectionBallot astheRepublicannomineefor PresidentoftheUnited States.

5 Plaintiffarguesthatsuchreliefis appropriatebecause,he alleges,SenatorMcCaindoes notmeet

6 thequalificationsfor Presidentasestablishedin the UnitedStatesConstitution. The Secretaryof

7 Statedoes nottakea positionon themeritsof Plaintiff's claims,but submitsthatthe injunction

8 soughtagainsther shouldbe deniedfor two reasons.

9 First, Plaintiff's requestfor injunctivereliefagainstthe Secretaryof Statefails to state

lOaclaim uponwhich reliefmay begranted. BecausePlaintiff does not, andcannot,allege that the

11 Secretaryof Statehas'committedanyviolationof law or infringedonanyright held byPlaintiff

12 by includingSenatorMcCainasthe Republicannomineefor Presidenton theballot, his claim

13 againstthe Secretaryshouldbe dismissed.Second,Plaintiff's failure to timely file his complaint

14 will preventthe Court from ruling ontheinjunctionprior to theprinting anddistribution,

15 pursuantto statutorymandates,of ballotscontainingSenatorMcCain'snameas theRepublican

16 Presidentialnominee. Indeed,thousandsof Californiavotersresidingoverseaswill have

17 receivedand beableto casttheir votesfor Presidentbeforethis Court is able to rule onPlaintiff's

18 complaint. Accordingly,Plaintiffs requestfor injunctivereliefshouldbe deniedbecauseit

19 would resultin an unprecedenteddisruptionof anongoingelection.

20

21

II. STATEMENTOF RELEVANT FACTSAND LAW

TheCaliforniaSecretaryof State[hereafter"Secretary"]is theState'schiefelections

22 officer. Cal. Gov't Code,§ 12172.5. She isresponsiblefor ensuringthatStateelectionsare

23 conductedefficientlyandthatthe electionlaws areenforced. ld. Consistentwith these

24 obligations,the Secretaryis requiredto providelocal electionsofficials with a certified list of the

25 names,partyaffiliations, andballot designationsof candidatesnominatedby their respective

26 partiesto appearon theNovember4, 2008PresidentialGeneralElectionballot. Cal. Elec. Code,

27 §§6901, 8148.

28 Specifically,the Secretarywasrequiredto distributea certified list ofcandidatesto
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1 local electionsofficials by August28,2008. Id. § 8148 [certificate shall bedeliverednot less

2 than 68 days before the election]. For�p�~�o�s�e�s of the Republicancandidatesfor Presidentand

3 Vice President,the Secretary is required to include in her certified list the namesof the nominees

4 providedby theChairpersonof theCaliforniaRepublicanState CentralCommittee(or California

5 RepublicanParty). Id. §§ 6901,731O(b).

6 Where, as this year, the RepublicanNationalConventionis scheduledto conclude after

7 thedeadlinefor the Secretary todeliverthe certifiedcandidatelist to local elections officials, the

8 CaliforniaRepublicanParty must notify the Secretaryof its nomineesonce thecandidatefor

9 Presidenthas secured asufficientnumberofdelegate votes to assure his or hernominationand

10 selecteda VicePresidentialnominee. Id. § 7310(a). Once she was informedof theRepublican

11 Party'snominees,on August29,2008,the Secretarydistributeda certified listofcandidatesthat

12 includedSenatorMcCainandGovernorSarah PalinastheRepublicannomineesfor President

13 and Vice President,respectively..!L DeclarationofCathy Mitchell [hereafter"Mitchell Decl.] �~ 5.

14 Upon receivingthecertifiedlist of candidates, localelectionsofficials areresponsible

15 for printing anddistributingsample ballots and ballots toregisteredCaliforniavoters. Cal. Elec.

16 Code, §§ 13000, 13303. And in federal elections, local officials are required to send aballot to

17 votersresidingabroad"as soon aspossible"after September5,2008(60 days prior to the general

18 election). Id. § 3307. Once they receive their ballots, overseas voters areentitledto cast their

19 vote for thecandidatesof theirchoice and return their ballots to localelectionsofficials. Id. §§

20 3304, 3311.

21 By September25,2008,local electionsofficials may begin mailing sample ballots to

22 registered votersthroughoutCalifornia. Id. § 13303(a). The sample ballots are identical to the

23 official ballots that will be used in theNovember4, 2008PresidentialGeneral Election, and

24 thereforewill include the offices and namesof candidates for each office.Id. Local elections

25

26 1.AlthoughSenatorMcCainwas clearly thepresumptiveRepublicannominee forPresident
asof August 28, 2008, he did not select a VicePresidentialrunningmate until one day later, on

27 August29, 2008. In compliancewith statute, the Secretarydistributedacertifiedlist ofcandidates
identifying SenatorMcCain as theRepublicannomineefor Presidenton August 28, 2008, and

28 updatedthe list the following day to include Governor Palin as his running mate.
2
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1 officials must havecompletedmailing out the sampleballotsno later thanOctober14,2008. Id.

2 On August11,2008,Plaintiff filed a complaint(hereafter"PI. CompI.") seeking

3 declaratoryandinjunctivereliefagainstthedefendants.As against theSecretaryofState,

4 Plaintiff seeks onlyinjunctivereliefprecludingher from"following Californialaw andplacing

5 SenatorMcCain'sname on theCaliforniaBallot." PI. Compl,, 24. OnAugust21,2008,the

6 Court issued aschedulingordersettingahearingon Plaintiff's complaintfor September11,

7 2008.

8 III. ARGUMENT

9 A. Plaintiff's CauseOf Action SeekingInjunctiveRelief AgainstTheSecretaryOf
StateShouldBe Denied BecauseIt Fails ToStateA Claim AgainstTheSecretary

10 And Is ContraryTo The PublicInterest.

11 The Secretary does not take apositionon the meritsof Plaintiff's claim challenging

12 SenatorMcCain'seligibility to bePresident.As theState'schiefelectionsofficer, the Secretary

13 isobligatedto ensure that thePresidentialelectionis conductedefficiently, fairly, and in

14 compliancewith State law. Cal. Elec. Code,§ 12172.5. TheSecretary, however,is not

15 responsiblefor evaluatingthe personalqualificationsof the respectivepolitical parties'

16 presidentialnominees.Therefore,it wouldbe inconsistentwith the Secretary's statutory duties

17 toopine on whetherSenatorMcCainmeets the federalconstitution'squalificationsfor President

18 of the United States. However,becausethe Secretaryis responsiblefor ensuringthe 2008

19 PresidentialElectionis properlyadministered,she objects toPlaintiff's effort to enjoinher from

20 complyingwith California law byprovidingSenatorMcCain'sname as theRepublicannominee

21 for Presidentof the United States to localelections·officials.

22

23

24

1. Plaintiff's Claim AgainstThe CaliforniaSecretaryOf StateShould Be
Dismissed BecauseIt Fails To AllegeThatShe Has ViolatedAny Law.

Plaintiffdoes not allege that theSecretaryof State, byperformingher official duties,

25 hascommitteda violationofeither federal or State law.Plaintiff doesaccuratelystate that the

26 Secretary isrequiredby "State lawto placeSenatorMcCainon theballot as apresidential

27 candidate."PI. Compl.f] 21 [citing Cal. Elec. Code, § 6901][emphasisadded]. However,

28 neitherState nor federal lawimposeanyobligationon theSecretaryto verify that therespective
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1 parties' nomineesare eligible to hold the officeofPresidentor Vice Presidentprior to placing

2 their names on theballot.s BecausePlaintiffdoes not, and cannot, allege that the Secretary is

3 violating any law orinfringing on any right held byPlaintiff by placingSenatorMcCainon the

4 Californiaballot, Plaintiffs claim against the Secretary should bedismissedbecause it fails to

5 state a claimuponwhich reliefmay be granted. Fed. R. Civ. P. 12(b)(6);Balisteri v. Pacifica

6 Police Dept., 901 F.2d 696, 699 (9th Cir. 1990) [dismissalproperwhen based on lackofa

7 cognizablelegal theory].

8

9

10

2. Plaintiff'sRequestForInjunctiveRelief AgainstTheSecretaryOf State
ShouldBe Denied Because Denial Is InThePublicInterest.

Evenif Plaintiff couldestablisha valid claim against the Secretaryof State, hisbelated

11 request forinjunctivereliefshould be denied becausereliefcannot be granted until after the

12 electionis underway. In evaluating arequestfor injunctiverelief, the Court must evaluate

13 whether it is in the public interest to do so.Sammartanov. First Judicial Dist. Court,303 F.3d

14 959,974(9th Cir. 2002). This inquiry causes the Court to address theimpactof its decision on

15 parties andnonparties,alike. [d. And where theproposedinjunctiverelief threatens todisrupta

16 scheduledelection,a "court is entitledto and shouldconsiderthe proximity ofa forthcoming

17 electionand themechanicsandcomplexitiesof stateelectionlaws, and should act and rely upon

18 generalequitableprinciples." Reynoldsv. Sims,377 U.S. 533, 584 (1964). Thus,"[i]nterference

19 with impendingelections is extraordinary, andinterferencewith anelectionafter voting has .

20 begun isunprecedented."SouthwestVoterRegistrationEduc.Projectv. Shelley,344 F.3d 914,

21 919 (9th Cir. 2003) [internalcitationomitted]. In theinstantcase, the public interest tilts

22 strongly in favorofallowing theNovember4, 2008PresidentialElectionto take place asplanned

23 andpermittingthe dulyselectednomineeof theRepublicanParty,JohnMcCain, to appear on the

24 ballot.

25 As previouslynoted, bySeptember5,2008,local elections officials will begin mailing

26 ballotscontainingSenatorMcf'ain'sname to overseas voters. Cal. Elec. Code, § 3307; Mitchell

27
2. Federal law appears to delegate to theUnited StatesCongressresponsibilityfor

28 evaluatingthe qualificationsof the Presidentand Vice President. 3 U.S.C.§ 15.
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1 Decl. �~ 6. Thus, asof tomorrow,the presidentialelectionwill officially be underwayin

2 Californiaasoverseasvotersbeginto receive,fill out , andreturntheir ballotsfor countingby

3 local electionsofficials. Further,in orderto complywith statutorydeadlinesandensure

4 Californiavotersreceivetheir sampleballotssufficiently in advanceof the Novemberelectionto

5 makeinformedchoices,local electionsofficials beganpreparingsampleballotsuponreceiving

6 the certifiedlist of candidatesfrom theSecretaryof State onAugust29,2008. Mitchell Decl. �~

7 8. Becausethis Courtwill not be able to rule onPlaintiff's requestfor apreliminary injunction

8 until, at theearliest, the matteris heardon September11, 2008, anyruling thatrequiresalteration

9 of ballotsthathave alreadybeendistributedto overseasvoterswill have theunprecedentedeffect

10 of disruptingan ongoingelection.

11

12

.IV. CONCLUSION

For theforegoingreasons, theSecretaryrespectfullyrequeststhe CourtdenyPlaintiff's

13 requestfor injunctivereliefanddismissthis actionto theextentit seeksreliefagainstthe .

14 Secretaryof State.

15

16 Dated: September4, 2008
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Respectfullysubmitted,

EDMUND G. BROWN JR.
AttorneyGeneralof the Stateof California

CHRISTOPHERE. KRUEGER
SeniorAssistantAttorneyGeneral

JONATHAN K. RENNER
SupervisingDeputyAttorneyGeneral

Is/NathanR. Barankin

NATHAN R. BARANKIN
DeputyAttorneyGeneral

Attorneysfor Office ofSecretaryof State
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