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I. INTRODUCTION
FreecycleSunnyvale (“Counterdefendant”) is making of mockery of this Court's Order of
July 25, 2006 ("Order") granting The Freecycle Network, Inc. (“The Freecycle Network”) leave to
amend its counterclaims. In the Order, this Court provided the guidelines necessary to give
Counterdefendant "fair notice" of The Freecycle Network's claims and the grounds on which each

rests pursuant to Conley v. Gibson, 355 U.S. 41 (1957) (emphasis added). Not satisfied with the

Supreme Court's instruction of Conley, Counterdefendant now argues that this Court's instructions
were insufficient. Counterdefendant seeks to re-write Conley and the Order so that the "fair
notice" standard requires you to prove one's claims in its initial pleadings. Not realizing the policy
of "notice pleading" underlying the Federal Rules of Civil Procedure ("Rules"), Counterdefendant
wishes to extend the policy to "fact pleading” by wildly insisting on a standard of "category
pleading” for trademark infringement cases.

The Freecycle Network has pled inherently distinctive marks because it has inherently
distinctive marks that have been used extensively to identify a single source, The Freecycle
Network. The marks are not generic, for numerous reasons, including the fact that after the United
States Patent and Trademark Office (“PTO”) performed a complete examination of the marks (an
examination in which included The Freecycle Network successfully defended its marks against
another entity) and approved them for publication for opposition. The PTO examining attorney's
approval for publication provides strong factual support that marks are not generic in spite of the
protestations of the Counterdefendant to the contrary.

Counterdefendant is asking this Court to sanction its acts of "genericizing" under the guise
of protectable speech under the First Amendment; however, enforcement of the Lanham Act does
not arouse fears that trigger the First Amendment. Courts have recognized that the First
Amendment is not a license to trammel on legally recognized rights in intellectual property.
Moreover, allegations of infringing conduct are not susceptible to Counterdefendant's anti-SLAPP
motion to strike at this early stage of the litigation. The First Amendment simply does not provide

a shield to infringe.
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Additionally, Counterdefendant is also attempting to conflate the Arizona action in an
attempt to mislead the Court. The Arizona action is against an individual, Mr. Tim Oey, and
involves his liability for his individual actions, which is separate and apart from
Counterdefendant's actions, or approval or support for such improper actions. In fact,
Counterdefendant even claims in Footnote 6 of its brief that "FreecycleSunnyvale" moved the
Ninth Circuit to stay the preliminary injunction, but this is simply part of its continued deception.
It was Mr. Oey that moved to stay the injunction, for Counterdefendant is not a party of the
Arizona action. Moreover, nothing that has occurred before the Ninth Circuit bestows
Counterdefendant with any presumption favorable to it from the stay pending the appeal.
Although Counterdefendant is attempting to extract a favorable presumption based on the merits
of the Arizona case and the Ninth Circuit appeal, these separate matter should not have any
impact on whether legally-supported, well-pleaded claims asserted by The Freecycle Network
have been made against Counterdefendant, the issues presently before this Court.

II. STATEMENT OF ISSUES TO BE DECIDED

L. Has the claim for direct trademark infringement been sufficiently alleged?

2. Has the claim for contributory trademark infringement been sufficiently alleged?
3. Has the claim for federal unfair competition been sufficiently alleged?

4. Has the claim for state law unfair competition been sufficiently alleged?

OI. STATEMENT OF RELEVANT FACTS

A. THE FREECYCLE NETWORK'S FACTUAL ALLEGATIONS

The Freecycle Network is an incorporated Arizona non-profit organization which promotes
recycling by providing support to and acting as a central organizing point for local community-
based recycling efforts throughout the United States and several countries abroad. (Docket NO. 46,
Amended Answer and Counterclaims at §61) ("Answer"). It is "the sole owner of the inherently
distinctive and famous trademarks “FREECYCLE” and “THE FREECYCLE NETWORK”, and
the “THE FREECYCLE NETWORK?” logo (collectively referred to as the “Marks™), which it has
been using exclusively and continuously since at least May 1, 2003." Id. at § 67. As aresult of its
exclusive and continuous use and promotion of the Marks, The Freecycle Network has "built up

-2
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