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INTRODUCTION

Apple Computer, Inc.’s (“defendant” or “Apple”) motion to dismiss Thomas William
Slattery’s (“plaintiff” or “Slattery”) complaint is without merit, and should be rejected out of hand.

Apple predicates its attack on Slattery’s tying claims by arguing that the indispensable
prerequisite to a tying claim is a seller’s express refusal to sell the allegedly tying product without
the tied product. As shown below, however, while the foregoing assuredly gives rise to a tying
offense, such express or explicit refusal is not an indispensable prerequisite. Instead, this Court,
along with the Ninth Circuit and virtually every other court considering the question, has also found
that a tying case may be stated, even absent such an express condition, if the ability to purchase the
tying and tied products separately is not made available to the consumer on terms as favorable as if
the consumer purchased both products from the defendant. Here, Slattery has alleged that Apple
prevents him from playing any of the music files bought from Apple’s iTunes store on a portable
hard-drive digital music player unless Slattery purchases both the music file and the portable hard-
drive digital music player from Apple. If Slattery purchases either one of these products from a
source other than Apple, then Apple implements a feature that prevents Slattery from playing his
purchased music file on the his portable hard-drive digital music player. That the iPod device or
iTunes music file may still be used without the other for other unrelated purposes (to, for example,
play an iTunes file on a computer) does not negate that Apple prevents consumers from fully using
either product unless consumers agree not to buy the complementary product from a source other
than Apple. That behavior suffices to state a tying claim under the applicable law.

Apple’s attack on Slattery’s Section 2 monopolization claims fares no better. Apple’s initial
argument, to the effect that Slattery has failed to plead the requisite monopoly market power, is
belied by the express aflegations of the complaint, which clearly meet the “market power” notice
pleading requirements set forth by the Ninth Circuit. Apple also tries to shoehorn plaintiff’s case
into the United States Supreme Court’s recent decision in Verizon Communications, Inc. v. Law
Offices of Curtis Trinko, LLP, 540 U.S. 398 (2004). But T rinko has no application to this case.
Instead, Slattery quite specifically alleges that Apple has purposefully rigged and altered the
voluntarily adopted AAC open-source music encoding format, by embedding within it an Apple-

1
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proprietary code, so as to prevent competing portable hard-drive digital music players from playing
songs purchased from iTunes (and preventing music files purchased from a competing online
vendor from playing on the iPod). Further, the complaint also documents how once competing
online music sellers, like RealNetworks, sold songs that did manage to play on Apple’s iPod, Apple
once again changed its iPod lockout code for the explicit purpose of preventing such competing
music vendors from selling songs capable of being played on the iPod. Under these circumstances,
this Court’s decisions and those of other federal appellate courts (and even Trinko), all recognize
that a claim for unlawful monopolization may be stated.

Apple’s most blatant misstatement of law comes in the form of its attack on Slattery’s claim
for unlawful monopolization through monopoly leveraging. Apple cites to Alaska Airlines, Inc v.
United Airlines, 948 F.2d 536 (9™ Cir. 1991) for the proposition that “the Ninth Circuit does not
recognize monopoly leveraging claims,” (Dft’s Br. at 14:5), when, in fact, Alaska Airlines held the
precise opposite. So too have the several Ninth Circuit decisions that have cited to Alaska Airlines
as recognizing monopoly leveraging claims. Because Slattery alleges all the requisite elements of a
monopoly leveraging claim under Ninth Circuit law, Apple’s challenge to these claims should be
summarily rejected.

Because Apple’s attacks on Slattery’s federal antitrust claims fail, so must Apple’s
challenges to Slattery’s state law claims. The Cartwright Act specifically recognizes a cause of
action for unlawful tying, as is properly alleged in Slattery’s complaint. The California Unfair
Competition Law reaches any unlawful and/or unfair business practice, and violations of the federal
antitrust laws assuredly qualify as both. Lastly, Apple’s contention that Slattery cannot state a claim
for unjust enrichment because he has pled an actual contract between Apple and himself fails for at
least two reasons. First, the Federal Rules of Civil Procedure allow Slattery to plead in the
alternative, even when the alternative claims are inconsistent with one another. Second, Apple
ignores that a contract that violates the antitrust laws is necessarily void ab initio and, therefore, has
no legal effect, because an antitrust offense (such as a tying contract) is a criminal violation. Thus,

if proven, Slaterry’s allegations would render his contract with Apple void, thereby removing the

2
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legal impediment that a valid contract forbids a plaintiff from also recovering under an unjust
enrichment quasi-contract theory.

For all of the foregoing reasons, and as is more fully detailed below, Apple’s motion to
dismiss Slattery’s class action complaint should be denied.

FACTUAL BACKGROUND

The facts underlying plaintiffs claims are set forth in Slattery’s 27-page complaint. By way
of summary, this is a consumer antitrust putative class action complaint. Slattery, a consumer of
Apple’s iPod portable hard-drive digital music player and of Apple’s iTunes online music store,
alleges that there are two separate relevant markets pertinent to this action. The first is the relevant
market for the legal online sale of digital music files. Complt., at § 11. In his complaint, Slattery
alleged with detailed specificity the reasons why such a relevant market definition was proper (id. at
99 12-21), and further alleged that, through its iTunes online music store, Apple possessed
monopoly market power within this relevant market. Id. at §920-21. The second relevant market
alleged by Slattery is the market for portable hard-drive digital music players. Id. atq 11. Again,
Slattery provided detailed reasons why this market was separate from the market for other different
music players like compact discs or cassette tapes. Id. at §22. Slattery further alleged that, through
its iPod device, Apple possessed monopoly market power in this second market, as it possessed over
90 percent market share. Id. at § 24.

Although a number of antitrust violations are pled, all relate to Apple’s anticompetitive
conduct in connection with the manner in which Apple forecloses iTunes digital music files from
being played on any portable hard-drive digital music player other than an iPod, and in the manner
in which Apple similarly forecloses music files downloaded from an online music vendor other than
iTunes from being played on the iPod. The complaint alleges that Apple adopted the open-source
AAC music encoding format for its digital music files—an open-source format used by many
competing vendors and players that would allow iTunes’ music files to play on many different
competing portable hard drive digital players. /d. at €9 37-45. Slattery alleges that, in order to stifle
competition, Apple altered this open code AAC format by embedding within it a separate
proprietary code that locks out portable hard drive digital music players other than the iPod from

3
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playing iTunes music files, and that also locks out songs bought from online music vendors other

than iTunes from being played on the iPod. Id. at 49 26-27, 37-45. Apple calls the AAC format that

it has altered by embedding this proprietary lock-out code, an “AAC Protected” format. Id. at § 41.
The net effect of Apple’s alteration and rigging of the AAC format in this manner is that in

order to play a music file purchased from Apple’s iTunes (the monopolist) on a portable hard-drive

digital music player, the user must purchase both the online digital music file and the portable hard-
drive digital music player from Apple. /d. at 9 41-43. Apple’s modification has turned the AAC
open-source format into the “AAC Protected” format, and, as Apple’s own website explains, “only
iPod can play AAC protected songs.” Id. at ] 41 and at Ex. A to Complt. Likewise, due solely to
Apple’s actions, an owner of an Apple iPod digital player who wishes to legally purchase online
digital music files must also purchase such files only from Apple’s iTunes to the exclusion of any
other competing online music vendor. /d. at q 46. But for Apple’s rigging and alteration of the open
source AAC format by inclusion of this lock-out code, iTunes files would be readily playable on any
number of competing portable hard-drive digital music players other than the iPod, and owners of
an iPod could have played online digital music files purchased from any number of competing
online music vendors other than Apple’s iTunes store. Id. at {43, 46.

In addition to Apple’s initial alteration of the open-source AAC format into its proprietary
«“AAC Protected” format, Slattery also documented how when RealNetworks, a major competing
online vendor of digital music files, managed to independently sell digital music files that would
play on Apple’s iPod, Apple immediately proceeded to once again change its software code so as to
lock out RealNetwork’s files from being played on Apple’s iPod devices. Id. at 1 46-50. Thus,
even though RealNetworks’ digital music files were being sold for half the price of Apple’s iTunes
files, Apple’s actions prevented consumers of the iPod (the monopoly product) from accessing these
competing music files. Id. at 1 48-49.

Counts I and T assert tying claims under Section 1 of the Sherman Act, claiming,
respectively, that, by its actions, Apple tied the purchase of iTunes’ files to the purchase of an iPod,
and vice versa. Counts III and IV allege monopolization claims under Section 2 of the Sherman Act

of each of the relevant product markets. Counts V and VI allege unlawful monopolization of each

4
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of the product markets under a theory of monopoly leveraging because Apple had used its monopoly

power in the online music sale market to obtain or attempt to obtain a monopoly in the separate

market for portable hard-drive digital music players, and vice-versa. Counts VII-X allege state and

common law claims based on the same underlying conduct as the federal antitrust claims.
ARGUMENT

I APPLE’S ATTACKS ON SLATTERY’S TYING CLAIMS ARE MERITLESS.

A. An Express Refusal To Sell the Tying and Tied Products Separately Is Not An
Indispensable Prerequisite To A Tying Violation.

Apple attacks Slattery’s tying claims (Counts I and II) on the sole ground that Apple does
not explicitly condition its sale of an iPod portable hard-drive digital music player on the buyer’s
purchase of a music file from iTunes, or vice-versa. See Dft’s Br. at 5:9-12. Absent such an explicit
refusal, Apple maintains, no tying violation can possibly exist. Apple’s analysis, however, proves
much too facile.

Two products can still be found to be tied for purposes of a Section 1 violation even though,
as here, they can technically be purchased separately. This proposition is easily demonstrated. One
need only consider the example where a seller with market power in market A refuses to sell
product A unless buyers also agree to purchase product B from the seller. This is an explicit tie, as
even Apple acknowledges. Suppose, however, that in addition to the foregoing example, the same
seller also allows customers to buy both products separately, but provides that if they do so, product
A will cost the buyer $1 million more than if the products are bought together. Although the seller
technically allows consumers the “option” to purchase the products separately, he cannot escape
tying liability because this purported “separate products option” is not made available to consumers
on equivalently favorable terms as the tied option. Professors Areeda and Hovenkamp explain why
an explicit refusal to sell unless both products are purchased together is not (as Apple maintains) an
indispensable requirement for a tying violation:

If followed literally, this test would find no tie even when the defendant offers product A

for a billion dollars and the package for a thousand. This would eviscerate tying scrutiny,

even under the rule of reason, for any seller could tie with impunity simply by setting a

sufficiently large package discount. No matter how strong one’s criticism is of

substantive tying doctrine, this loophole is unacceptable. Our conclusion is confirmed by

5
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