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INTRODUCTION

Pursuant to Federal Rule of Civil Procedure 15, plaintiff hereby moves for an order from this
Court granting him leave to file a Second Amended Complaint. The proposed amended complaint
is attached as Exhibit 1 to the Declaration of Michael D. Braun (“Braun Decl.”) filed herewith. The
purpose for the filing of this proposed amended complaint is extremely limited.

First, in seeking to amend the complaint, plaintiff is merely adhering to this Court’s prior
September 9, 2005 Order. Therein, in denying, in large part, Apple’s motion to dismiss plaintiff’s
complaint, the Court noted that although the original complaint pleaded apparently internally
inconsistent counts as is permissible under Federal Rule of Civil Procedure 8, “[a]t some

appropriate point in the litigation, an election might be necessary. Slattery v. Apple Computer, Inc,

- No. 05-cv-37, 2005 WL 2204981, at *3 (N.D. Cal. Sept. 9, 2005) (emphasis added).” Plaintiff now

seeks to file an amended complaint to make precisely such an election. Second, during the course of
class discovery, Slattery and his counsel have learned that Slattery has an irreconcilable conflict
between his duties as a criminal defense lawyer and his duties as a putative class representative. As
a result, plaintiff’s counsel also seek to amend the complaint for the additional limited purpose of
substituting to new plaintiffs, Mr. Somtai Troy Charoensak and Ms. Mariana Rosen, in lieu of Mr.
Slattery so that this putative class action may proceed without regard to any conflict that would
apply to Mr. Slattery. Courts routinely grant leave to amend a complaint for this limited purpose.
The proposed filing of an amended complaint would also not unduly prejudice Apple in this
action. After all, were this motion denied, the two new proposed plaintiffs, Mr. Charoensak and
Ms. Rosen, could simply opt to file a brand new complaint against Apple without regard to
Slattery’s existing action. Allowing the filing of a second amended complaint would streamline the
process and result in greater efficiency, as it would not require the action against Apple to start anew
from scratch. Further, no motion for class certification or summary judgment has been filed, and
Apple has: taken only a single deposition (that of Mr. Slattery); issued only a single set of document
requests (to which Mr. Slattery has responded); and, has still failed to respond to Slattery’s
outstanding document requests and interrogatories. Moreover, plaintiff’s counsel has offered to
make the two new plaintiffs available for prompt deposition by Apple’s counsel, and to provide
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responses and documents from these two new plaintiffs to the same discovery requests served by
Apple on Mr. Slattery.

Amendment of the complaint would also not be futile. In denying Apple’s motion to
dismiss Slattery’s original complaint, this Court has already held that plaintiff’s claims properly
state legally cognizable claims, and those claims are borne out by the facts. Because denial of the
proposed amendment would accomplish nothing (as the two new plaintiffs could simply file a new
original complaint), plaintiff’s motion should be granted and the second amended complaint should
be deemed filed as of the date of this Court’s order granting the motion for leave to amend.

FACTUAL BACKGROUND

Slattery’s Original Complaint:

On January 3, 2005, Slattery filed this consumer antitrust putative class action complaint.
Slattery, a consumer of Apple’s iPod portable hard-drive digital music player and of Apple’s iTunes
online music store, alleged that there are two separate relevant markets pertinent to the action. The
first is the relevant market for the legal online sale of digital music files. Original Complt., at §11.
In his complaint, Slattery alleged with detailed specificity the reasons why such a relevant market
definition was proper (id. at 9 12-21), and further alleged that, through its iTunes online music
store, Apple possessed monopoly market power within this relevant market. Id. at §920-21. The
second relevant market alleged by Slattery is the market for portable hard-drive digital music
players. Id. at§ 11. Again, Slattery provided detailed reasons why this market was separate from
the market for other different music players like compact discs or cassette tapes. Id. at § 22.
Slattery further alleged that, through its iPod device, Apple possessed monopoly market power in
this second market, as it possessed over 90 percent market share. Id. at § 24.

Although a number of antitrust violations were pled in the original complaint, all related to
Apple’s anticompetitive conduct in connection with the manner in which Apple forecloses iTunes
digital music files from being played on any portable hard-drive digital music player other than an
iPod, and in the manner in which Apple similarly forecloses music files downloaded from an online
music vendor other than iTunes from being played on the iPod. The original complaint alleged that
Apple adopted the open-source AAC music encoding format for its digital music files—an open-

2
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source format used by many competing vendors and players that would allow iTunes’ music files to
play on many different competing portable hard drive digital players. Id. at 99 37-45. Slattery
alleged that, in order to stifle competition, Apple altered this open code AAC format by embedding
within it a separate proprietary code that locks out portable hard drive digital music players other
than the iPod from playing iTunes music files, and that also locks out songs bought from online
music vendors other than iTunes from being played on the iPod. Id. at 9 26-27, 37-45. Apple calls
the AAC format that it has altered by embedding this proprietary lock-out code, an “AAC
Protected” format. Id. at | 41.

The net effect of Apple’s alteration and rigging of the AAC format in this manner is that in
order to directly play a music file purchased from Apple’s iTunes (the monopolist) on a portable
hard-drive digital music player, the user must purchase both the online digital music file and the
portable hard-drive digital music player from Apple. Id. at §] 41-43. Apple’s modification has
turned the AAC open-source format into the “AAC Protected” format, and, as Apple’s own website
explains, “only iPod can play AAC protected songs.” Id. at 41 and at Ex. A to Original Complt.
Likewise, Slattery alleged, due solely to Apple’s actions, an owner of an Apple iPod digital player
who wishes to legally purchase online digital music files must also purchase such files only from
Apple’s iTunes to the exclusion of any other competing online music vendor. Id. at  46. But for
Apple’s rigging and alteration of the open source AAC format By inclusion of this lock-out code,
1Tunes files would be readily playable on any number of competing portable hard-drive digital
music players other than the iPod, and owners of an iPod could have played online digital music
files purchased from any number of competing online music vendors other than Apple’s iTunes
store. Id. at 19 43, 46.

In addition to Apple’s initial alteration of the open-source AAC format into its proprietary
“AAC Protected” format, Slattery also documented how when RealNetworks, a major competing
online vendor of digital music files, managed to independently sell digital music files that would
play on Apple’s iPod, Apple immediately proceeded to once again change its software code so as to
lock out RealNetwork’s files from being played on Apple’s iPod devices. Id. at ] 46-50. Thus,
even though RealNetworks® digital music files were being sold for half the price of Apple’s iTunes
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files, Apple’s actions prevented consumers of the iPod (the monopoly product) from accessing these
competing music files. Id. at Y 48-49.

Counts I and II of the original complaint asserted tying claims under Section 1 of the
Sherman Act, claiming, respectively, that, by its actions, Apple tied the purchase of iTunes’ files to
the purchase of an iPod, and vice versa. Thus, whereas Count I of the original complaint alleged
that the tying product was Apple’s iTunes music store and that the tied product was the Aple iPod,
Count II alleged the precise opposite; namely, that the tying product was the Apple iPod and the
tying product was Apple’s iTunes music store. Counts III and IV of the original complaint alleged
monopolization claims under Section 2 of the Sherman Act of each of the relevant product markets.
Counts V and VI alleged unlawful monopolization of each of the product markets under a theory of
monopoly leveraging because Apple had used its monopoly power in the online music sale market
to obtain or attempt to obtain a monopoly in the separate market for portable hard-drive digital
music players, and vice-versa. Counts VII-X alleged state and common law claims based on the
same underlying conduct as the federal antitrust claims.

This Court’s Ruling On Apple’s Motion To Dismiss Slattery’s Complaint, and Slattery’s
Timely Filing of the First Amended Complaint:

Apple moved to dismiss Slattery’s complaint in its entirety, claiming that Slattery had failed
to state any legally cognizable claim. On September 9, 2005, the Court issued its order denying, in
large part, Apple’s motion and allowing the action to proceed. As to the tying claims, the Court
found that “all elements of a tying claim are met.” Slattery, 2005 WL 2204981, at *3 (N.D. Cal.
Sept. 9, 2005). At the same time, the Court acknowledged that Counts I and II of the complaint,

both of which alleged tying claims, but with the tying and tied products reversed, seemingly pled

internally inconsistent counts that may call for a later election of claims by the plaintiff. As the

Court explained:

Both Claims include the same two allegedly separate products, the difference being
the two products are switched as to which is the “tying” product and which is the
“tied” product. It seems inconsistent to allege that a product is both a "tying" product
and a "tied" product. However, for pleading purposes, the Court will allow the
inconsistency to persist. At some appropriate point in the litigation, an election
might be necessary.

Id

4
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Thus, the Court allowed the two counts pled in the alternative to proceed, as is explicitly
allowed for in Federal Rule of Civil Procedure 8, but expressed the possibility that the claims as
pleaded may eventually have to be narrowed down, so as to elect between one or the other.

With respect to the remaining counts of the original complaint, the Court found that,
“Plaintiff has sufficiently plead the elements for a claim of monopolization to a Fed. R. Civ. P.
12(b)(6) motion. Further, by satisfying the elements of a Sherman Act monopolization claim, the
Plaintiff has adequately plead, in Claim X, a common law claim of monopolization.” Id. at *4.
Having found a proper pleading of a federal antitrust law, the Court also let stand Slattery’s state
law claims under the Cartwright Act and Section 17200 of California’s Business and Professions
Code, but found Slattery’s unjust enrichment common law claim precluded by Slattery’s allegation
of an existing contract between Apple and plaintiff. Id. at *5.

Finally, with respect to counts V and VI of the original complaint, which alleged attempted
monopolization through monopoly leveraging, the Court found that such claims could be asserted,
but that Slattery did not explicitly plead all of the technical elements of these claims. Id. at *4. The
Court granted Slattery leave to amend his original complaint for the purpose of including an explicit
pleading of these requisite technical elements of counts V and VI, if he chose to do so. Id.

Slattery timely filed his First Amended Complaint, whose sole change from the original
complaint amounted to the inclusion of the technical pleading requirements for counts V and VI of
the complaint, and the dropping of the unjust enrichment claim that the Court had dismissed with
prejudice. Apple filed its answer to the first amended complaint on October 18, 2005.

Plaintiff’s Proposed Second Amended Complaint

As is self-evident from reviewing the proposed second amended complaint, which is
attached hereto as Exhibit 1 to the Braun Declaration, the proposed second amended complaint
similarly makes only limited technical amendments to the operative complaint. Specifically, the
proposed second amended complaint seeks to make an election of claims as between the two tying
claims, as the Court had initially contemplated. Thus, the proposed second amended complaint no
longer alleges that the same product is both the tying and the tied product. Instead, the complaint
now alleges that the iTunes music store is the tying product and the Apple iPod player is the tied
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product. In keeping with this amendment, the proposed second amended complaint also no longer
alleges that Apple monopolized both of the relevant markets (i.e. the market for legal online digital
music file sales and the market for portable hard drive digital music players), but limits its
monopolization claim to the market for the legal sale of online digital music files.

In addition, the only other change made in the proposed second amended complaint is the
substitution of two new named plaintiff putative class representatives, Mr. Charoensak and Ms.
Rosen, in lieu of Mr. Slattery. As we detail more fully below, this amendment was brought about as
a result of a conflict of interest pertinent to Mr. Slattery that became apparent during the course of
class discovery.

Because two new plaintiffs are sought to be introduced as part of the proposed second
amended complaint, it is axiomatic that granting or denial of the instant motion would have no
undue prejudice on Apple. The reason is straightforward. Even assuming arguendo that the motion
were denied and a second amended complaint were not permitted, these two new plaintiffs could
still opt to file their own new complaints against Apple from scratch. Thus, whether or not the
motion is granted and the second amended complaint is allowed to be filed, Apple still faces the
exact same exposure. That, in addition to the fact, that the proposed second amended complaint’s
amendments are truly limited and technical in nature militate strongly in favor of granting the
instant motion. Certainly, plaintiff’s motion for leave to amend satisfies the “extreme liberality”
standard governing motions to amend the pleadings.

ARGUMENT
L PLAINTIFF MEETS THE “EXTREME LIBERALITY” STANDARD FOR

ALLOWANCE OF THE FILING OF AN AMENDED COMPLAINT

Federal Rule of Civil Procedure governs motions for leave to file an amended complaint.
See Fed. R. Civ. P. 15(a). It provides that a plaintiff may amend the complaint once as of right, and
thereafter either by stipulation or by leave of court, which the rule emphasizes “shall be freely given

when justice so requires.” Id.’

! Prior to filing this motion, plaintiff’s counsel sought Apple’s agreement to a stipulation to
file the proposed Second Amended Complaint, but Apple’s counsel refused to agree to the
6
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