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I, Michael D. Braun declare as follows:

1. I'am a principal with the Braun Law Group, P.C., counsel for plaintiff Thomas
William Slattery in the above entitled action and am admitted to practice in this District. I make this
declaration of my own personal knowledge in support of Plaintiff’s Motion for Leave to File A
Second Amended Complaint, and if called upon to do so, could and would testify as stated herein.

2. Attached hereto as Exhibit 1 is a true and correct copy of the proposed Second
Amended Complaint for which plaintiff seeks leave of Court to file.

3. Attached hereto as Exhibit 2 is a true and correct copy of portions of the deposition
transcript of Thomas William Slattery taken by defendant Apple Computer, Inc. in this action on
January 30, 2006. [FILED UNDER SEAL)].

4, Attached hereto as Exhibit 3 is a true and correct copy of Plaintiff’s First Set of
Interrogatories propounded on defendant Apple Computer, Inc. in this action on January 30, 2006.

I declare under the penalty of perjury under the laws of the United States of America that the
foregoing is true and correct.

Executed this 23rd day of March in Los Angeles, California.

S\ MICHAEL D. BRAUN
Michael D. Braun
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Pursuant to Federal Rule of Civil Procedure 15, Plaintiff hereby files this Second Amended
Complaint.

NATURE OF THE ACTION

1. Plaintiffs Somtai Troy Charoensak (“Charoensak”) and Mariana Rosen (“Rosen™)
(collectively “plaintiffs”) bring this action individually on behalf of themselves and on behalf of all
other similarly situated persons who have purchased online music recordings directly from Apple’s
online iTunes music store for playback on portable hard drive digital music players. In the normal
course of business, a music Compact Disc (“CD”) purchased at any neighborhood music store is
playable on any CD player of the customer’s choosing. Thus, it would be egregious and unlawful
for a major retailer such as Tower Records, for example, to require that all music CDs purchased by
consumers at Tower Records stores be played only with CD players purchased at Tower Records.
Yet, this is precisely what Apple has done. Apple, which possesses monopoly market power in the
relevant market for the legal sale of online digital music files through its Apple iTunes online music
store, prevents consumers who purchase music recordings from Apple’s iTunes online music store
from directly playing this music on any portable hard drive digital music player other than Apple’s
own iPod portable digital music player. This unlawful bundling and tying arrangement violates the
federal antitrust laws and California’s unfair competition law by suppressing competition, denying
consumer choice, and forcing consumers to pay supra-competitive prices for their digital portable
music players. Plaintiffs bring this class action individually and on behalf of all other similarly
situated consumers to seek redress for defendant’s unlawful conduct.

JURISDICTION AND VENUE

2. Count I of this Complaint is brought pursuant to Section 1 of the Sherman Act, 15

U.S.C. § 1, to seek redress for Defendant’s illegal tying and/or bundling conduct. This Court,

therefore, has subject matter jurisdiction over this count of the Complaint pursuant to 28 U.S.C. §

1331.
"
"
"
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-

3. Count II of this Complaint is brought pursuant to Section 2 of the Sherman Act, 15
U.S.C. § 2, to seek redress for Defendant’s monopolization of the market for online sales of digital
music files. This Court, therefore, has subject matter jurisdiction over this count of the Complaint
pursuant to 28 U.S.C. § 1331.

4, Counts IIT and IV of the Complaint is brought pursuant to Section 2 of the Sherman
Act, 15 U.S.C. § 2 to seek redress for Defendants’ unlawful attempted monopolization of the
relevant markets alleged herein. This Court, therefore, has subject matter jurisdiction over these
counts of the Complaint pursuant to 28 U.S.C. § 1331.

5. Count V of this Complaint is brought pursuant to the California Cartwright Act,
California Business and Professions Code § 16700 et. seq. to seek redress for Defendant’s unlawful .
conduct in violation of state law. Because the facts underlying this count share a common nucleus
of operative facts and law with the remaining counts of this Complaint, this Court has supplemental
subject matter jurisdiction over this Count of the Complaint pursuant to 28 U.S.C. § 1367.

6. Count VI of the Complaint is brought pursuant to California’s Unfair Competition
Law, California Business and Professions Code Section 17200 et. seq. Because the facts underlying
this count share a common nucleus of operative facts and law with the remaining counts of this
Complaint, this Court has supplemental subject matter jurisdiction over this Count of the Complaint
pursuant to 28 U.S.C. § 1367.

7. Count VII of the Complaint is brought pursuant to the common law of
monopolization. Because the facts underlying this counts share a common nucleus of operative facts
and law with the remaining counts of this Complaint, this Court has supplemental subject matter
jurisdiction over these Counts of the Complaint pursuant to 28 U.S.C. § 1367.

8. Defendant Apple Computer, Inc. is headquartered in Cupertino, California, transacts
significant business within this judicial district, and crafted the conduct giving rise to this complaint

within this judicial district. Venue in this district is, therefore, proper pursuant to 28 U.S.C. § 1391

and 15 U.S.C. § 22.
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PARTIES

9. Plaintiff Somtai Troy Charoensak is a resident of California. During the Class
Period (as defined below), Plaintiff purchased music online from Apple’s iTunes music store.
Plaintiff Mariana Rosen is a resident of New J ersey, and during the Class Period, Rosen purchased
music online from Apple’s iTunes music store. As Apple has acted to prevent any portable hard
drive digital music player, other than its own Apple iPod, from directly playing digital music files
purchased at Apple’s iTunes online music store, Plaintiffs were also forced to purchase an Apple
iPod device if they wished to play and portably enj oy the music they purchased online from Apple’s
1Tune’s music store.

10.  Defendant Apple Computer, Inc. (“Apple” or “Defendant”) is a corporation
organized under the laws of the State of California, and having its principal place of business at 1
Infinite Loop in Cupertino, California 95014. Apple designs, manufactures, and sells personal
computers and related software, services, peripherals, and network solutions. Of particular
signiﬁcance to this complaint, Apple also designs, develops, and markets a line of portable hard
drive digital music pldyers, known as the Apple iPod, along with related accessories and services

including the online distribution, through its iTunes music store, of music and audio books.

MARKET DEFINITIONS AND MARKET POWER

11.  For purposes of this complaint, there are two relevant product markets.
The first product market consists of the product market for legal online sales of digital music files.
The second product market consists of the product market for portable hard drive digital music
players. The relevant geographic market for both of these foregoing relevant product markets is the
United States.

THE MARKET FOR LEGAL ONLINE SALES OF DIGITAL MUSIC FILES

12.  Inthe days before the advent and prevalence of the Internet, purchases of
music were generally limited to sales of records, tapes, and/or compact disc recordings through
traditional “brick and mortar” music stores. Although this sales channel continues to exist, the
advent of the Internet has created a new market, wherein consumers can search for and purchase
music tracks of their choice via their computer by simply logging onto the Internet. When this new

4
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market first came into being, its legality was called into question and was the subject of contentious
litigation, as was epitomized by the much publicized “Napster” litigation. The result of this
litigation history was that the marketplace recognized a need for legitimate outlets wherein
consumers could avail themselves of their Internet access to make online purchases of digital music
files in legitimate and lawful transactions.

13. Defendant Apple recognized the need and potential for such a market,
and on approximately April 28, 2003 launched its iTunes online music store (“iTunes™). iTunes,
which any consumer with access to the Internet can access by merely logging onto the Apple
iTunes’ website, is both an online music selling venue and a software package. iTunes allows
consumers to log onto Apple’s iTunes online store, and browse for various digital files of songs and
music recordings by thousands of individual artists and virtually all of the major music recording
labels.

14. Users of the iTunes store may then choose to purchase a particular track of
music. Currently iTunes charges $0.99 per track of music. Unlike a purchaser at a traditional
“brick and mortar” music store, users of iTunes who purchase a track of music do not walk away
with an audio cassette tape or record album. Instead, upon purchasing a track of music and paying
the requisite price for the purchase, a digital file containing the music purchased is downloaded
from Apple’s iTunes site to the user’s computer or portable hard drive digital music player, where it
may be stored for further use by the user. The process by which this digital music file is transmitted
and ﬁsed is described more fully in paragraphs 28-54 below.

15.  There is a recognized distinct product market for the legal purchase of
digital music files online. Consumers and merchants have come to recognize the online digital
ﬁusic file sale market as a separate and di‘stinct market.

16.  The online digital music file market offers a number of features not
readily available at traditional “brick and mortar” music stores, which help set this online digital
music file market apart as a distinct market. For example, whereas shoppers at traditional ‘fbrick
and mortar” music stores must typically purchase an entire album of the artist or group selected,
online sales of digital music files offer consumers the option to purchase only individual songs or

5
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tracks of music separately. Further, unlike traditional “brick and mortar” music stores, online music
selling venues offer consumers the ability to create their own customized “playlists” wherein
consumers can, in effect, create their own customized music album comprising individual songs
from various artists. Thus, for example, a consumer of online music stores that had a liking for the |
song “Help” from the Beatles and the song “Goodbye Yellow Brick Road” from Elton John could
create a customized playlist that would comprise just these two songs (as well as any other song
from any other artist that consumer wished to purchase). That consumer would only be charged for
the particular songs purchased (i.e. in this case, “Help” and “Yellow Brick Road”). By contrast, if
that same consumer wished to avail himself of these same two songs by making purchases at a
traditional “brick and mortar” music store, that consumer would have to purchase an entire Beatles
album containing a dozen songs or more, and an entire Elton John album, which also contains
approximately a dozen songs or tracks. Thus, while the consumer of the iTunes online music venue
would only pay $1.98 for his totél purchase (i.e. $0.99 per song), the price paid by the same
consumer at a traditional “brick and mortar” store would likely be approximately $30.00—i.e. the
price for two complete albums or CDs.

17. In addition, the music selection available at online music stores is not
coextensive with the music selection available at traditional “brick and mortar” music stores. Due
to the efficiency with which music can be saved into computer digital format, online music stores
provide a ready outlet for independent artists and music labels whose music is not readily available
at traditional “brick and mortar” music stores that necessarily carry media in the more expensive
CD, cassette or record format.

18.  Inthe eyes of consumers, the online digital music file market and the “brick and
mortar” market are not in price-competition with one another. For one thing, as mentioned herein,
whereas the online digital music file market focuses on selling individual tracks or songs, the “brick
and mortar” market is focused on selling whole albums or CDs, thereby making price-comparison
between these two distinct markets a non sequitur. Further, because of the ubiquitous nature of the
Internet, online music sales are available to a whole host of consumers who do not have ready

access to a nearby “brick and mortar” music store, let alone a nearby “brick and mortar” store

6
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stocking the particular recording desired by these consumers at any given time. Similarly, because
search costs on the Internet are a fraction of search costs invblved in the “brick and mortar” market,
consumers are not likely to and do not forego a purchase of a music recording online even if they
hypothetically would believe that the same recording could be obtained somewhat less expensively
at a traditional “brick and mortar” store. The costs associated with traveling to “brick and mortar”
music stores, searching one or more such stores for a particular recording, and comparison shopping
between these “brick and mortar” music stores and online stores dissuade consumers from foregoing
a purchase made from the comfort of their own home or office for the same piece of music, even if
doing the foregoing tasks could hypothetically result in a savings of a few cents per song. Put
differently, consumers are not likely to and do not travel miles to their nearest “brick and mortar”
music store in the hopes of saving a few cents off a song purchase that they could make
instantaneously on their home computer.

19.  For these and other reasons, the market for legal online sales of digital
music files is and has been recognized as a separate relevant product market.

20.  Within the relevant market for online legal sales of digital music files,
Defendant Apple, through its iTunes online music store, possesses and has possessed throughout the
Class Period monopoly market power sufficient to exclude competition. Upon information and
belief, during the Class Period iTunes’ share of this relevant market has exceeded 80 percent.
Indeed, on its website, Apple touts its iTunes online music store as the “#1 music download store
according to Nielsen Soundscan.” Apple’s iTunes website also touts that iTunes is “[s]etting a new
milestone for the online music business, the iTunes Music Store has sold more than 200 million
songs.” Further, as early as November 5, 2003, Apple CEO Steve Jobs publicly confirmed at a
financial analyst conference ‘that Apple’s iTunes store possessed at least.an 80 percent share of the
legal music download market.

21.  Other legal online music selling stores exist, such as: Napster, Walmart.com,

Musicmatch, RealPlayer, Buy.com, Sony Connect, eMusic, Music Rebellion, Audio Lunch Box,

SECOND AMENDED CLASS ACTION COMPLAINT
CASE NO.: C05-00037 JW
\\Fileserverishareddocs\BLG\APPLE\PLD-WPD\Proposed SAC.wpd




Case 5:05-cv-00037-JW  Document 59  Filed 03/24/2006 Page 11 of 39



