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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ X
: Case No.

RECORDED BOOKS, LLC,

Plaintiff,

V. COMPLAINT

OCLC ONLINE COMPUTER LIBRARY JURY TRIAL DEMANDED
CENTER, INC. d/b/a NETLIBRARY, :

Defendant. :
____________________________________ X

Plaintiff RECORDED BOOKS, LLC (“Recorded Books”), a Delaware limited liability
company with its principal place of business at 270 Skipjack Road, Prince Frederick, Maryland

20678, alleges as follows:

NATURE OF THE CASE
1. This is an action for breach of contract, copyright infringement, and violations of
Section 43(a) of the Lanham Act.
2. Recorded Books is the world’s largest producer of independent audiobooks.

Recorded Books owns federally registered copyrights to approximately 7000 audiobooks.
Recorded Books derives nearly all of its revenue from the sale and licensing of its copyrighted

works.

3. In 2004, Recorded Books entered into a licensing and distribution agreement with

the defendant, OCLC Online Computer Library Center, Inc., which permitted OCLC’s
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NetLibrary division to provide an Internet-based subscription service for libraries in the United
States giving library patrons access to “check out” and listen to a set of Recorded Books’

copyrighted audiobooks (the “Licensing and Distribution Agreement” or “Agreement”).

4. The bargained-for terms of the Licensing and Distribution Agreement included:
(a) an exclusivity provision, which permits Recorded Books to terminate the Agreement if
NetLibrary enters into any additional, different agreements to provide subscriptions for Internet-
based delivery of audiobooks from any publisher other than Recorded Books; and (b)
requirements that NetLibrary meet certain technical and customer service standards. As set
forth below, NetLibrary entered into additional, different agreements to distribute audiobooks
from publishers other than Recorded Books and breached its Licensing and Distribution
Agreement with Recorded Books by failing to meet the required technical and customer service
standards in its distribution of Recorded Books’ content. As a result, Recorded Books was

entitled to terminate the Agreement.

5. Recorded Books terminated the license agreement on April 20, 2007 and has
instructed NetLibrary not to accept any new subscriptions or renew any present subscriptions for
Recorded Books’ content after May 31, 2007. NetLibrary has informed Recorded Books—and
customers—that it intends to continue to distribute Recorded Books’ copyrighted content to new
and/or renewed subscribers notwithstanding Recorded Books’ express instruction that

NetLibrary lacks the authority to do so.

6. Recorded Books now brings this action against NetLibrary for breach of the
Licensing and Distribution Agreement, copyright infringement, and violations of Section 43(a)

of the Lanham Act.
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PARTIES

7. Recorded Books is a limited liability company organized under the laws of
Delaware with its principal place of business at 270 Skipjack Road, Prince Frederick, Maryland

20678.

8. OCLC Online Computer Library Center, Inc. (“OCLC”) is an Ohio nonprofit
corporation doing business through its NetLibrary division. OCLC’s principal place of business
is 6565 Kilgour Place, Dublin, Ohio 43017. The primary business address of OCLC’s
NetLibrary division is 4888 Pearl East Circle, Suite 103, Boulder, Colorado 80301. Because the
conduct alleged in this Complaint was engaged in exclusively through OCLC’s NetLibrary

division, OCLC is referred to herein as “NetLibrary.”

JURISDICTION AND VENUE

9. The Court has exclusive subject matter jurisdiction over Recorded Books’ claims

under the Copyright Act, 17 U.S.C. § 501 et seq., pursuant to 28 U.S.C. § 1338.

10.  The Court has subject matter jurisdiction over Recorded Books’ claims under the

Lanham Act, 15 U.S.C. § 1125, pursuant to 28 U.S.C. § 1331.

11. The Court has supplemental jurisdiction over Recorded Books’ claims for breach
of contract pursuant to 28 U.S.C. § 1367(a) because these claims are so related to Recorded
Books’ claims under federal law that they form the same case or controversy and derive from a

common nucleus of operative fact.
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12. NetLibrary has submitted to the jurisdiction of this Court and to venue in this
District in the Licensing and Distribution Agreement. The Agreement provides that
“NetLibrary and Recorded Books irrevocably consent to exclusive personal jurisdiction and
venue in the state and federal courts located in any state where either party has a principal place
of business with respect to any actions, claims or proceedings arising out of or in connection
with this Agreement.” Recorded Books, a party to the Agreement, has its principal place of

business in the State of Maryland.

13. NetLibrary is also subject to personal jurisdiction because, upon information and
belief, NetLibrary: (a) regularly transacts business within the State of Maryland; (b) contracts to
supply goods and/or services within the State of Maryland; and (c) knowingly and/or
intentionally caused tortious injury to Recorded Books in the State of Maryland by acts or
omissions outside the State while regularly soliciting business and/or engaging in any other
persistent course of conduct in the State and/or deriving substantial revenue from goods or

services used in the State.

14.  In addition to NetLibrary’s consent to venue in this District, venue is proper in

this District pursuant to 28 U.S.C. §§ 1391 and 1400 because NetLibrary resides in this District.
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FACTUAL BACKGROUND

Licensing and Distribution Agreement

15.  In September 2004, Recorded Books and NetLibrary executed the Agreement for

the distribution of Recorded Books’ copyrighted materials, including audiobooks.

16. The Agreement authorizes NetLibrary, inter alia, to distribute audiobooks from
Recorded Books to subscribing public, school, university, and military base libraries

(“Subscribing Libraries”) through an Internet-based distribution system called the “NL System.”

17.  The NL System provides a method for patrons of Subscribing Libraries to find
and download Recorded Books’ audiobooks through (a) a co-branded Recorded
Books/NetLibrary web site, (b)) MARC (MAchine Readable Cataloging) records for audiobook
titles loaded in the Subscribing Library’s catalog or in OCLC’s inter-library catalog, and (c) the

Subscribing Library’s affiliated NetLibrary web site, if applicable.

18.  The NL System allows patrons of Subscribing Libraries to download a digital
audiobook file to their computer or another device that will permit them to listen to the digital

file.

19.  The Agreement provides in relevant part for two separate triggers that permit
Recorded Books to terminate the Agreement. If NetLibrary violates the Agreement’s
exclusivity provision, the Agreement provides that subject to certain requirements for the
transition of services following termination, “Recorded Books may give netLibrary written

notice terminating this Agreement immediately.” Agreement, Ex. C, § 1(a).
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