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INTRODUCTION

NetJumper Software LLC, is a Southfield, Michigan software company. In 1996, its
founder Gilbert Borman - - whose background included the supermarket business - - and several
other individuals applied for and subsequently obtained U.S. Patent No. 5,890,172 (the “’172
Patent). The ‘172 Patent essentialy provides an improved set of Internet search tools for use
with search engines. (Exhibit 1). In 2004, NetJumper sued defendant Google over the set of
Internet search navigation tools contained in the popular Google Toolbar, the “Next and
Previous” feature, which automatically direct a computer user to a site identifier found by the
Google search engine.

If the Court grants Google’s motion it will commit error. The key to Google’s non-
infringement argument is that the *172 patent is allegedly limited to a navigation tool displayed
in a different “window” than an Internet web browser. But this only one of several expressy
disclosed embodiments of the invention of the ‘172 patent: statements in the patent specification
describe embodiments in which the navigation tools are embedded right in a browser just as the
Google Toolbar is embedded right in a browser.

To attempt to convince the Court to buy into its argument, Google suggests a definition
of the term “browser window” that actually refers to an entirely different feature of the invention
of the ‘172 patent. Google is effectively inviting the Court to effectively write out of the patent
at least one of the very embodiments of the invention that just so happens to exactly match its
Toolbar. Google’s argument is faulty on many different levels, not the least being that the claim
terms, the patent specification, and the prosecution history all read contrary to Google’s

requested claim construction.
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Google’s alegedly invalidating prior art, the CyberPilot product, does not anticipate any,
much less all of Claims 1-8 of the ‘172 patent. This product does not perform the same function
of the invention of the ‘172 patent, let alone anticipate the asserted claims of the *172 Patent.
CyberPilot did not include or incorporate at least seven elements of the asserted claims 1-8 of the
‘172 patent. Asaresult, Google’s anticipation motion must fail aswell.

A. FACTS

1. Backaground of | nvention

By late 1995 the World Wide Web (“WWW?”) had popularized the Internet to the point
where millions of people could connect from their home computers to the vast number of servers
which stored data, pictures, and other information. A number of companies offered a service for
searching the Internet by indexing the various sites, pages, and other information stored on
servers which comprised the WWW. These so-called search engines were accessed through a
user’s computer through a specialized piece of software called a Web browser.

A browser alows a computer user to translate and display data contained in Web pages
on the computer user’s display screen. Browsers have a frame, which typicaly contains the
icons that allow the user to give the software directions. It also contains a Web page display
area. Asauser operates the browser to direct it to display Web pages, the display areawill show
the different page and the browser frame will remain unchanged. The browser display frame and

the separate Web display areatypically appear as follows on a computer screen:
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Search engine Web sites like Yahoo™ permit a computer user to enter a search request
through a browser. When a user enters a search request, the search engine looks through its
particular WWW index. It typically returns many, sometimes hundreds or thousands of multiple
site references to the user in response to a search request. The search engine working through
the user’s browser shows the listed references in the Web display area. These references contain
text together with a site identifier called a uniform resource locator (“URL”). By entering a
particular URL reference into a browser a user can find where a particular web page is stored.
The URL gives the specific direction to the browser to locate the particular page. The utility of a
URL is further enhanced by a computer language called hypertext markup language (“HTML”)
which alows each URL to be located by a “hotlink” in a web data file. In typical browsers a
hotlink isindicated by adifferently colored and underlined piece of text. By mouse clicking on a
hotlink, a computer user instantly directs the browser to locate the server that contains the hotlink

address and to display it on the user’s computer screen.*

! This background is explained in the <172 Patent, generally at Cols. 1 and 2. The 172
Patent identifies a number of prior-art search engines, like Y ahoo, Alta Vista, Excite, and others.
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In the typical computer operation, once the user opens or launches the browser software,
chooses a search engine, and performs a search, the Web page display shows a list of search
results. When a user begins to use the search results, he or she is taken “into” the results by
clicking on the first search result on the displayed list that appeared relevant to the user. The
user’s computer automatically saves or “caches” each Web page displayed by the browser.
When that search result is clicked, the user’s display window changes to show only the page that
was clicked on, with the search result list disappearing from sight (the Web page that holds the
results is ssmply cached into memory as every other viewed page). Once the user is in the
displayed page, he or she is typically presented with hotlinks on that page which lead to other
Web pages. By clicking on those links, the user goes down an additional level of search. A
typical WWW search can lead a user to tunnel, or “drill-down” many levels of Web pages. (See
generaly, Exhibit 1 at Col.2, Il. 44-60).

What happens when the user wants to go back to the original search result? On atypical
browser in 1995 (indeed to this day) the user had to click the “back” button hardwired in the
software browser frame as many times as was necessary to traverse back through the cached
pages to the origina search site results page returned by the search engine. (Coal. 2, 1. 57). Only
then could the user be able to go to another listed search result and begin his search anew. That
technique wasted alot of time and effort.

To improve on this inefficiency, the invention covered by and claimed in the <172 Patent
is a method of navigating a list of search results. This is done by the invented software

generating a list of site identifiers found in the results of a search, and using automated

(Col. 1, 11.64-66). It identifies that these information indexers store indexes of Internet files to
allow computer users to find a list of al indexed files that meet a search criterion or criteria.
(Cal. 2,11. 2-6).
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navigation tools to jump directly between those search results without having to retrieve the

cached search results page and going page-by-page by using the “back” button on a browser.

2. Accused Google Toolbar

The Google Toolbar is software available from Google. Itsoriginal purpose was to make
Web browsing “more pleasurable” to users. (Google’s FRCP 30(b)(6) deponent Breen Hagan
Dep. at p. 19, Exhibit 7). Once installed on a user’s computer with its “Next and Previous”
buttons activated,” the Toolbar modifies the Internet Explorer or Firefox Mozilla browser to add
more functionality to Web browsing. The Toolbar contains a window for typing in searches
using the Google search engine, caled “edit box” by Google, which is typically shown on the
left-hand side of the Toolbar. Clicking on the “Search” icon to the right of the box activates the
search by the Google site, and generates a list of search results. Once the “Search” icon is
clicked, for example after typing in “Yahoo” in the “edit box” window, the Web display screen
of the browser shows the first screen of returned search results generated by Google for the
search request “Yahoo.” The “Next” and “Previous” buttons are not yet “activated,” or lit up, as

the user has done nothing with the search results:

2 As downloaded from Google this feature is apparently not activated until the user clicks on the
feature in the options menu.
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List of search results
For"Yahoo"
returned by Google
search engine

When a user clicks on the search result link of his choice, the Web page display area, or

what the Toolbar designers refer to as the “control pane,™

shows the clicked page. When the
user’s cursor passes over the “Next” and “Previous” buttons, a drop-down menu appears
showing the next result returned by the Google search engine even though the actual search

results page has now disappeared from the user’s sight:
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® (Hagan Dep. at p. 11) (Exhibit 7).
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When the user wishes to go to the next search result returned by the Google search
engine, instead of traversing back to the cached results page to locate the search result, the user
can click on the lit-up “Next” button. The next returned search result is then displayed on the
Web page display screen. The user does not need to back up his’her browser to return to the

original search result screen:




