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UNITED STATES DISTRICT COURT

DISTRICT OF NEW JERSEY
IN RE: PET FOOD PRODUCTS Civil Action No. 07-2867 (NLH)
LIABILITY LITIGATION
MDL Docket No. 1850
THIS DOCUMENT RELATES TO: MEMORANDUM OF LAW IN
SUPPORT OF MAJORITY
ALL CASES PLAINTIFFS’ MOTION FOR

APPOINTMENT OF INTERIM CO-
LEAD AND LIAISON COUNSEL
PURSUANT TO FED. R. CIV. P. 23(G)

Date: September 26, 2007

Time: 11:00 a.m.
Courfroom: 3A

The Honorable Noel L. Hillman

L. PRELIMINARY STATEMENT

The law firms of Wexler Toriseva Wallace LLP, Berger & Montague, P.C., Coughlin
Stoia Geller Rudman & Robbins LLP, and Hagens Berman Sobol Shapiro LLP (collectively, the
“Proposed Co-Lead Counsel”) respectfully seek appointment as Interim Co-Lead Class Counsel
on behalf of the putative class in this consolidated multidistrict litigation. These four firms
represent the majority of the named plaintiffs in the consolidated cases. In addition, the majority
of cases, the majority of law firms, and the majority of represented pet owners (and specifically
named plaintiffs) involved in this litigation endorse the leadership structure proposed herein.

This case arises out of one of the most massive tainted food recalls ever seen. Defendant
Menu Foods is a Canadian corporation doing business in the United States (“Recall”). Menu
Foods is in the business of manufacturing, distributing, and/or selling pet food under a large

variety of brands and labels., Many of the companies that purchased product from Menu Foods
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for resale have also been named in this litigation, including Procter & Gamble, Wal-Mart,
Target, and Nutro Products. As of January 2007, Menu Foods supplied all of the private-label
wet pet food products sold by 17 of the top 20 North American food retailers. Other defendants,
such as Del-Monte Pet Products, are outside Menu Foods’ distribution chain, but (like Menu
Foods) used contaminated wheat gluten purchased from Las Vegas-based ChemNutra, Inc. in
their pet food.

In March 2007, Menu Foods recalled more than 50 brands of dog food and more than 40
brands of cat food that had sickened and/or killed dogs and cats. Menu Foods reportedly
produced the food during a three-month period between December 3, 2006 and March 6, 2007,
Within a month after Menu Food’s initial recall, four other pet food manufacturers initiated
recalls of their products due to contamination — Hill’s Pet Nutrition on March 30, 2007; Nestle
Purina on March 31, 2007; Del Monte Pet Products on April 2, 2007; and Sunshine Mills, Inc. on
April 5, 2007, The scope of the recalls expanded through May 2007 to include additional brand
names and products.

The recall was initiated based on facts derived from Menu Foods’ own “palatability”
studies and complaints from consumers, distributors and retailers across the United States;
extensive laboratory testing of the products; narcropsies of deceased pets; and investigation by
the United States Food and Drug Administration of contaminated wheat gluten utilized by Menu
Foods and imported by ChemNutra, Inc. from the Chinese company Xuzhou Anying Biologic
Technology Development Co. Ltd. The initial Menu Foods recall comprised an astonishing 60
million units of pet food in pouches and sold under an estimated 100 brand names.

Within days of the recall, the first class action complaints were filed agamst Menu Foods
and various affiliates in the distribution chain, including distributors, repackagers and retailers.
Eventually, dozens of putative class actions were filed in federal and state courts throughout the
country with approximately 270 named plaintiffs, Plaintiffs brought claims on behalf of all

persons who purchased any cat or dog food that was produced by Menu Foods (or produced
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and/or sold by any entity using melamine-contaminated wheat gluten or rice protein), and whose
cat or dog became ill or died or sought veterinary treatment as a result of eating these products.

Pursuant to Rule 23(g), movants request an interim lead counsel structure consisting of
the following four firms: Wexler Toriseva Wallace LLP, Berger & Montague, P.C., Coughlin
Stoia Geller Rudman & Robbins LLP, and Hagens Berman Sobol Shapiro LLP.

In a case of this size and magnitude, the Class would be best served by the four firm
leadership structure proposed. Not only do these firms represent and have the support of the
majority of the named plaintiffs and co-counsel, they also have a proven track record of
experience, knowledge and commitment of resources — which are unmatched by any alternate
firm or consortium. Proposed Co-Lead Counsel have decades of expertence litigating some of
the largest class actions and complex litigation in the United States and have recovered billions
of dollars in settlements on behalf of plaintiff classes. Attorneys for these firms, who are
specifically dedicated to this litigation, include leaders of the class action bar who are nationally
recognized for their efforts on behalf of plaintiffs in consumer class actions as well as other
landmark class action cases. Their experience and resources ensure that they will be able to meet
the demands of prosecuting this complex, multi-party case.

Importantly, the Proposed Co-Lead Counsel have also informally exercised cooperative
and inclusive leadership in this case. In the period since the first cases were filed, this group of
firms has collaborated with other plaintiffs’ counsel (specifically seeking the input of firms filing
competing interim lead counsel motions) and has worked both adversarially and, where possible,
cooperatively with defense counsel to protect the interests of the putative class and to advance
the litigation, Together, these firms will fairly and adequately represent class members and use
their experience, knowledge and extraordinary resources to litigate this case efficiently and
economically.

As described more fully below, it is in the best interest of the putative class for the Court
to appoint Wexler Toriseva Wallace LLP, Berger & Montague, P.C., Coughlin Stoia Geller
Rudman & Robbins LLP, and Hagens Berman Sobol Shapiro LLP as co-lead counsel This
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motion also proposes that Lisa J. Rodriguez, of Trujillo Rodriguez & Richards, LLC, be

appointed liaison counsel.

I1. THE PROPOSED CO-LEAD AND LIAISON COUNSEL ARE BEST ABLE TO
FAIRLY AND ADEQUATELY REPRESENT THE INTERESTS OF THE CILASS

FED. R. Civ. P. 23(g)(2)(A) permits the court to designate interim counsel “to act on
behalf of the putative class before determining whether to certify the action as a class action.”
FED. R. C1v. P. 23(g)(2)(A). The judge “must choose the class counsel when more than one
class action has been filed and consolidated or centralized, or more than one lawyer seeks the
appointment.” Manual for Complex Litigation (Fourth) § 21.272 (2005) (the “Manual”).

FED. R. CIv. P. 23(g)(1)}(C)(i) requires that to determine the appointment of class counsel,

the court must consider:

[T]he work counsel has done in identifying or investigating potential claims in the
action, counsel’s experience in handling class actions, other complex litigation,
and claims of the type asserted in the action, counsel’s knowledge of the
applicable law, and the resources counsel will commit to representing the class.

FED. R. C1v, P, 23(g)}(1)}(C)(i). The Court may also consider “any other matter pertinent to
counsel’s ability to fairly and adequately represent the interests of the class.” FED. R. C1v. P.
23(g}1)(C)(ii). In this regard, courts have evaluated whether proposed interim class counsel
worked cooperatively with opposing counsel and the court and commands the respect of
colleagues. Manual § 10.224 (2004). While no single factor is determinative, Manual at §
21.272, “the court must appoint the applicant best able to represent the interests of the class.”
Allen v. Stewart Title Guar. Co., No, 06-cv-2426, 2007 U.S. Dist. LEXIS 1897, at *3-*4 (E.D.
Pa. Jan. 9, 2007) {quoting FED. R. Crv. P. 23(g)(2)(B)).

Here, approximately 204 of 270 (75%) named plaintiffs representing 71 of the 116 (61%)
cases pending in this litigation support the appointment of Wexler Toriseva Wallace LLP, Berger
& Montague, P.C., Cougiﬂin Stoia Geller Rudman & Robbins LLP, and Hagens Berman Sobol
Shapiro LLP as interim co-lead counsel. These four firms enjoy support from the majority of

cases, the majority of law firms, and the majority of represented pet owners {(and specifically
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named plaintiffs) involved in this litigation (“Majority Plaintiffs”). The private ordering that led
to this majority support required tremendous skill, diligence, and cooperation.

Proposed Co-Lead Counsel has from the outset displayed leadership, performed
substantial work that has benefited the putative class and greatly influenced the course of this
litigation. Furthermore, each firm possesses extraordinary qualifications, experience, and
substantial resources. Together, the achievements and capacity of the Proposed Co-Lead
Counsel far exceed any other applicant submitting a Rule 23(g) motion.

In addition, Ms. Rodriguez and her firm are eminently qualified and are well-respected
both in this District and throughout the country as possessing the highest degree of expertise and
professionalism. Additionally, the firm has served as liaison counsel in numerous class actions
in both New Jersey Federal and State Courts. They have proven to be a highly effective and

reliable resource for Proposed Co-Lead Counsel and Majority Plaintiffs.

A. Private Ordering Has Led To The Emergence of the Proposed Co-Lead and
Liaison Counsel Firms

“Private ordering” is a consensus building process for determining who among various
attorneys should serve as interim lead counsel. See generally Manual § 21.272 (2004). The
“private ordering” process has led to the leadership structure proposed in this motion.

Proposed Co-Lead Counsel has maintained majority support throughout this litigation
and now has the support of approximately 204 of 270 (75%) named plaintiffs, 71 of 116 (61%))
cases, and 60 of 106 (57%) plaintiffs’ firms involved in this ﬁtigation.1 In litigation of this
magnitude, achieving this majority support from some of the most experienced, well-resourced
plaintiffs’ firms in the country is a significant achievement. Among the firms supporting
Proposed Co-Lead Counsel are the most prominent plaintiffs’ firms in the nation and are

exceedingly qualified to serve as lead counsel in their own right. Several of the supporting firms

1

Attached as Exhibit A to the accompanying Appendix of Exhibits in Support of Majority
Plaintiffs’ Motion for Appointment of Interim Co-Lead and Liaison Counsel (“Appendix”) is a
detailed chart listing all plaintiff firms, and corresponding cases, supporting the leadership
structure proposed by this motion.
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have been retained by hundreds of clients residing throughout the United States, and have
established relationships with animal rights advocacy groups. These firms have shown the
utmost confidence in Proposed Co-Lead Counsel by choosing to allocate their talents and
resources towards supporting Proposed Co-Lead Counsel’s efforts to manage this litigation. See

Appendix, Exh. A.

B. The Proposed Co-Lead Counsel Has Performed Substantial Work To
Investigate Claims In This Case And Has Achieved Significant Benefits For
The Class

Proposed Co-Lead Counsel have been at the forefront of this litigation since the initial
complaints were filed in March 2007. Proposed Co-Lead Counsel demonstrated early leadership
in this litigation by coordinating plaintiffs’ counsel throughout the nation and providing
substantive research that both broadened and deepened counsels’ understanding of the Recall and
pending litigation.

Most importantly, Proposed Co-Lead Counsel initiated and has already achieved
significant benefits for potential class members. Proposed Co-Lead Counsel filed numerous
motions with both the Panel and the transferee court on behalf of the putative class. Courts have
viewed such activity favorably in assessing motions to appoint lead counsel. See, e.g., In re
Verisign, In. Secs. Litig., No, C 02-02270 JW, 2005 U.S. Dist. LEXIS 10438, at *34 (N.D. Cal.
Jan. 13, 2005) (appointing lead counsel based, in part, on the firm that performed “the most
amount of work in this case.” The court determined which firm performed the most work after a
cursory review of the docket revealed that one firm filed “the vast majority of documents {] on
behalf of Plaintiffs . . . ); In re Cardinal Health, Inc. ERISA Litig., 225 F.R.D. 552, 556 (S.D.
Ohio 2005) (appointing as lead counsel the firm that demonstrated a “consistent commitment to
this case by filing several well-argued briefs with the Court on a range of issues, including
consolidation versus coordination . . . ). Proposed Co-Lead Counsel’s work, more than any
other firm or group of firms, has positioned this litigation to secure maximum recovery and

protections for aggrieved pet owners.
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1. Proposed Co-Lead Counsel Convened All Plaintiffs’ Counsel And Has
Been The Primary Representative For Plaintiffs In Communications
With Defense Counsel

The Proposed Co-Lead Counsel made an early impact in this litigation by convening
some of the most experienced and respected plaintiffs’ firms in the nation. On April 11, 2007, in
Chicago, Illinois, Proposed Co-Lead Counsel organized and presided over a meeting that
included nearly every plaintiffs’ firm that had filed cases concerning the pet food recall. See
Appendix, Exh. B (Letter to All Plaintiffs’ Counsel sent March 30, 2007). The Proposed Co-
Ledd Counsel convened this meeting to discuss the scope, nature, and direction of the litigation,
as well as to begin sharing information collected during the first few weeks of the litigation.
Given the magnitude of the Recall, Proposed Co-Lead Counsel believed it was critical to avoid
overlapping efforts, to capitalize on the experience and resources of particular firms, and to
proceed with the litigation as expeditiously as possible and at the outset of the case. This
meeting consisted of approximately 60 attorneys representing over 30 plaintiffs’ firms, most of
whom attended by traveling to Chicago from other states. At least another 25 attorneys
participated in this meeting by phone. All those in attendance received confidential materials
prepared by Proposed Co-Lead Counsel, consisting of then-current information on root cause,
Recall statistics, expert information, and current case and counsel listings.

The overwhelming attendance and participation at this meeting indicated plaintiffs’
counsel’s recognition of the importance of coordinating efforts. Many firms expressed gratitude
that Proposed Co-Lead Counsel initiated this meeting and sought to coordinate work early in the
litigation.

At this meeting, Proposed Co-Lead Counsel informed other plaintiffs’ counsel that
counsel for Menu Foods had made contacts with Proposed Co-Lead Counsel on several
occasions in the weeks prior to the meeting. Proposed Co-Lead Counsel also reported to other
plaintiffs’ counsel on the substance of separate meeting they attended earlier in the morning with
Menu Foods’ counsel. Within the first few weeks of the litigation, Proposed Co-Lead Counsel

and defense counsel had sustained an ongoing dialogue on such issues as Menu Foods’ insurance
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coverage, the rapid expansion of the Recall and corresponding litigation. All of this information
was timely conveyed to other plaintiffs’ counsel attending the meeting.

Proposed Co-Lead Counsel continued to communicate with defense counsel in the
months following the meeting in Chicago to determine what, if any, agreements could be reached
in order to proceed efficiently and in the best interest of class members. Proposed Co-Lead
Counsel continued to keep other plaintiffs’ counsel, who wished to be contacted, mformed of
these discussions through ongoing conference calls and periodic electronic communications.
Inevitably in large-scale litigation, there is a small minority who choose to boycott Proposed Co-
Lead Counsel’s efforts to demonstrate leadership by “opting-out” of private ordering. Despite
the occasionally obstructive efforts of these counsel, Proposed Co-Lead Counsel have persisted
in acting in the best interests of the class and have proven their ability to build, maintain, and

grow consensus.

2 The Proposed Co-Lead Counsel Filed and Argued Before The Panel
To Designate The District Of New Jersey As The Transferee Forum

Jared Workman and Mark and Monah Cohen, clients of Berger & Montague, P.C., were
the first plaintiffs to file in the District of New Jersey, recognizing the unique nexus New Jersey
had to the litigation. They filed on March 23, 2007. Soon after, Proposed Co-Lead Counsel
advanced the consolidation and transfer of actions underlying this multidistrict litigation
(“MDL”). Shirley Sexton, a client of Wexler Toriseva Wallace LLP, was the first movant in the
MDL, filing her Motion for Transfer and Coordination or Consolidation under 28 U.S.C. § 1407
on March 26, 2007. Twelve plaintiffs represented by Hagens Berman filed their 28 U.S.C. §
1407 motion on March 28, 2007. Christina Troiano, a client of Coughlin Stoia, filed her 28
U.S.C. § 1407 motion on March 30, 2007. Although Proposed Co-Lead Counsel initially
considered other transferee venues, Proposed Co-Lead Counsel quickly concluded that New
Jersey had a distinct nexus to this litigation and became strong advocates for New Jersey as the

transferee forum.



