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UNITED STATES DISTRICT COURT

DISTRICT OF NEW JERSEY
IN RE: PET FOOD PRODUCTS Civil Action No. 07-2867 (NLH)
LIABILITY LITIGATION
MDL DOCKET NO. 1850
THIS DOCUMENT RELATES TO: DECLARATION OF
KENNETH A. WEXLER REGARDING
ALL CASES MAJORITY PLAINTIFFS’ MOTION

FOR APPOINTMENT OF INTERIM
CO-LEAD AND LIAISON COUNSEL
PURSUANT TO FED, R. CIV. P. 23(G)

Date: September 26, 2007
Time: 11:00 a.m. !
Courtroom: 3A i

The Honorable Noel 1.. Hillman

I, Kenneth A. Wexler, declare as follows: !
1. T am an attorney duly licensed to practice law in all courts of the State of Iilinois, :
I am also admitted to practice in the U.S. District Courts for the Northern District of Illinois, the
Southern District of Illinois, as well as the U.S. Court of Appeals for the Second, Third, Sixth
and Seventh Circuits. I have been admitted to practice ﬁro hac vice in state and federal courts
throughout the country, and was admitted pro have vice by this Court on May 23, 2007. I make
this declaration in support of the Majority Plaintiffs’ Motion for Appointment of Co-Lead and
Liaison Counsel Pursuant to Federal Rule of Civil Procedure 23(g). I have personal knowledge

of the matters set forth herein, and if called upon to testify, would be competent to do so.
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2. I am the founding partner of the law firm of Wexler Toriseva Wallace LLP
(“WTIW™). WTW has several decades of complex litigation experience and is widely recognized
as a firm with significant skill and success in class action matters. Our firm is particularly adept
at managing multidistrict class action litigation and has approached such litigation with a level of
efficiency, collaboration and appropriate aggressiveness that has proven to be highly successful
for our clients. I have attached a copy of WTW’s firm resume as Exhibit A.

3. WTW is seeking appointment as Interim Co-Lead Counsel, along with the firms
Berger & Montague, P.C., Coughlin Stoia Geller Rudman & Robbins LLP, and Hagens Berman
Sobol Shapiro LLP.

3. WTW is counsel for Shirley Sexton in Sexton v. Menu Foods Income Fund, et al.,
C.D. Cal. No. 07-CV-0198 GHK (AJWx), Larry Wilson in Wilson v. Menu Foods, et al., DN.J.
No. 07-CV-1456 NLH, Stephen Donnelly and Jennifer Hirni in Donnelly v. Menu Foods, et al.,
S.D. Fla. No. 07-20955, and Heather Amro in Amro v. Menu Foods et al., N.D. Tll. No. 07-CV-
2162, Each of these cases is currently pending in this multidistrict litigation. In addition, Ms.
Sexton was the Movant under 28 U.S.C. § 1407 in the proceedings before the Judicial Panel on
Multidistrict Litigation.

4. My firm has been intimately and actively involved in this litigation since some of
the first cases were filed concerning the Pet Food Recall. WTW has played an important role in
organizing the majority of over 100 plaintiffs’ firms to work efficiently and to pursue significant
protections for putative class members. WTW also maintains active, ongoing dealings with

defense counsel in this litigation.
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5. WTW is fully prepared and able 1o dedicate whatever resources are necessary to
bring this litigation to a successful resolution on behalf of the class.
I declare under penalty of perjury under the laws of the United States that the foregoin'g is

true and correct and that this declaration was executed on September 4, 2007, in Chicago,

D L0

Kenneth A Weﬂe

[Hinois.
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WEXLER | TORISEVA | WALLACE
A Limited Liability Partnership

FIRM RESUME

Chicago Office

55 West Mownroe Street, Suite 3300
Chicago, IL 60603

Tel 312.346.2222

Fax, 312 346,0022

California Office

1610 Arden Way, Suite 290
Sacramento, CA 95815

Tel 916.568.1100

Fax. 916.568.7890

West Virginia Office
1446 National Road
Wheeling, WV 26003
Tel 304.238.0066
Fax. 304.238.0149

China Office Affiliate

10-2 Liangmaquao Diplomatic Compound
No. 22 Dongfang East Road

Chaoyang District

Beijing 100600 China

Tel +86-108532-1919

Fax. +86-10 8532-1999

e-mail at: info@wiwlaw.com
Website: www.wiwlaw.com
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WEXLER | TORISEVA | WALLACE
A Limited Liability Partnership

THE FIRM

Wexler Toriseva Wallace LLP, based in Chicago, is a nationally-recognized lcader in
complex class action and multidistrict litigation. The firm's practice and breadth of
experience embodies diverse consumer and commercial litigation matters, including
antitrust and consumer class action litigation, civil rights litigation, securities class action
litigation, and mass tort litigation. In addition to the firm's work in class action
representation, Wexler Toriseva Wallace LLP also represents individuals, businesses and
governmental entities in accountant and lawyer malpractice and complex business
disputes.

The firm currently serves as counsel in various leadership positions in several federal and
multistate cases involving a number of United States drug manufacturers accused of
restraining trade and engaging in monopolistic activity for the purpose of preventing
certain generic drugs from getting to market or preventing brand name competitors’
access to consumers. Similarly, the firm is lead counsel in a federal case against over
twenty pharmaceutical companies accused of implementing a fraudulent scheme to
artificially elevate the prices attributable certain drugs at the expense of consumers and

third party payors.

In addition to the cases described above, Wexler Toriseva Wallace LLP is currently
prosecuting various consumer class actions, derivative actions and securities class actions
in state and federal courts around the country.
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REPRESENTATIVE ACTIONS AND NOTABLE SUCCESSES

Antitrost

In re: Pharmaceutical Indus. Average Wholesale Price (“AWP”) Litig., MDL Docket
No. 1456 (D. Mass.)

WTW was appointed co-lead counsel after the consolidation of fourteen (14) nationwide
class actions against pharmaceutical manufacturers. Defendant drug companies allegedly
published fictional prices, called Average Wholesale Prices (“AWPs™) that resulted in
overpayment by consumers and third party payors. WTW was a critical part of the trial
team against four of the largest defendants in the litigation. Judge Patti B. Saris of the
District of Massachusetts recently approved a settlement with a single defendant for $70
million. Judge Saris praised WI'W and their co-counsel at final approval of the
settlement, saying that she wanted “to express appreciation again to class counsel for
taking this case.” -

Paxil® (Nichols v. SmithKline Beecham Corp., Case No, 00-CVY-6222 (E.D. Pa))
WTW served as co-lead counsel in this case involving alleged efforts by
GlaxoSmithKine, including “sham” patent litigation, to keep generic versions of Paxil®
off the market. This case is believed to be one of the first, if not the first, to allege misuse
of patents to delay generic competition in a pharmaceutical market brought under Section
2 of the Sherman Act rather than Section 1. The case settled for $65 million in cash. The
favorable response to this hard-fought settlement was overwhelming -- over 60,000
consumers filed clamms.

In re: TFT-LCD (Flat Panel) Antitrust Litig., MDL Docket No. 1827 (N.D. Cal.)
WTW filed a class action complaint in the Western District of Wisconsin against
numerous manufacturers of Thin-Film Transistor Liquid Crystal Display products ("TFT-
LCD Products"), including LG.Philips, Samsung, and Sharp. Plaintiffs allege that
defendants conspired, combined, or contracted to manipulate the price of TFT-LCD
Products at inflated levels.

In re: BP Prods. North America, Inc, Antitrust Litig., MDL Docket No. 1801 (N.D.
11.)

WTW was appointed co-lead counsel in this MDL litigation against BP Products North
America, Inc. WTW represents indirect purchasers of propane who were injured by BP’s
unlawful manipulation of the price of TET physical propane after it cornered the TET
propane market in February 2004,

In re: Ditropan XL Antitrust Litig., MDL Docket No. 1761 (N.D. Cal.)

WTW serves as co-lead counsel in this case against Alza Corporation. Plaintiffs allege
defendant engaged in anti-competitive conduct in connection with the manufacture and
marketing of the brand name drug Ditropan XL. Defendant’s unlawful conduct
prevented generic versions of Ditropan XL from coming to the United States market,
forcing consumers and third party payors to pay more for oxybutynin.
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In re: Relafen Antitrust Litig., Case No. 01-12239-WGY (D. Mass.)

WTW represented indirect purchasers (consumers and third party payors) in this class
action against SmithKline Beecham Corporation PLC and GlaxoSmithKline Beecham
Corporation PLC. Plaintiffs alleged that defendants monopolized nabumetone-based
prescription drug products in the United States by misrepresenting their patent for brand-
name Relafen®, a non-steroidal anti-inflammatory drug, and by commencing sham
patent infringement litigation against three manufacturers of generic versions of Relafen.
After significant litigation, the District of Massachusetts approved the $175 million
settlement of this action.

In re: Synthroid Markefing Litig., MDL Docket No. 1182 (N.D. IIL)

This case was one of the first cases brought against a brand name pharmaceutical
manufacturer for suppressing generic competition. The Synthroid case settled in 2000 for
an aggregate amount of $87.4 million.

In re: Metoprolol Succinate End-payor Antitrust Litig., Case No. 06-CV-71 (D. Del.)
WTW filed this nationwide class action seeking damages and other equitable relief
arising from AstraZeneca’s anti-competitive conduct in connection with the manufacture
and marketing of the brand-name drug Toprol-XL®, a drug used to remedy, among other
things, hypertension. Plaintiffs allege AstraZeneca commenced “sham” patent
infringement litigation to prevent generic versions of Toprol-XL® from entering the
United States market. The Toprol litigation is pending in the United States District Court
for the District of Delaware. WTW serves as co-chair of the discovery committee.

In re: Air Cargo Shipping Servs. Antitrust Litig., MDL Docket No. 1775 (E.D.N.Y.}
This antifrust class action was filed on behalf of purchasers of shipping services against
some of the world’s largest air carriers. Plaintiffs alleged air carriers engaged in a global
conspiracy to fix the price of air cargo services. The case was recently transferred to the
Eastern District of New York.

In re: Hypodermic Prods. Antitrust Litig., MDL Docket No. 1730 (D.N.J.)

WTW serves as interim co-lead class counsel on behalf of pharmacies and other indirect
purchasers of hypodermic products manufactured by Becton Dickenson, such as
disposable syringes and associated needles, disposable blood collection tubes and
holders, 1V catheter devices and their associated needles. Becton Dickenson has been
able to maintain a monopoly in the disposable hypodermic products market by
unreasonably restraining trade and foreclosing competition through anticompetitive and
illegal actions. As a result of Becton’s anti-competitive actions, Plaintiffs and other
persons have paid more for their disposable hypodermic product purchases.

Judge Linares of the District of New Jersey denied two separate motions fo dismiss filed
by Defendant medical device manufacturer Becton Dickinson, Inc. ("Becton"). Judge
Linares’ orders either rejected or deferred deciding every one of Becton’s arguments.
The Court held that the healthcare providers had properly pled a relevant market, had
sufficiently alleged that Becton’s conduct had caused anti-competitive effects in the
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marketplace, had alleged antitrust injury, had standing to pursue their claims, and had
properly alleged that Becton engaged in exclusive dealing. The Court also issued an
order denying Becton’s motion to dismiss claims brought by distributors of hypodermic
products.

In re: Live Concert Antitrust Litig., MDL Docket No. 1745 (C.D. Cal.)

WTW serves as co-lead class counsel in this MDL litigation pending in the Central
District of California. This antitrust class action seeks damages and injunctive relief on
behalf of all purchasers of tickets to rock concerts promoted by Clear Channel.

In re: OSB Antitrust Litig., Master File No. 06-CV-00826 (E.D. Pa.)

Plaintiffs brought this action on behalf of persons who purchased Oriented Strand Board
(OSB} directly or indirectly from Louisiana-Pacific Corporation, Weyerhaeuser
Company, Georgia-Pacific Corporation, Potlatch Corporation, Ainsworth, Norbord, Inc.,
J.M. Huber Corporation, and Tolko Industries, Inc. Plaintiffs allege that Defendants
combined and conspired to fix prices at which OSB was sold in the United States by
reducing the available supply of OSB.
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REPRESENTATIVE ACTIONS AND NOTABLE SUCCESSES

Consumer Protection

Walton v. RC2 Corp. and Learning Curves Brands, Inc, Case No. 07-cv-3614 (N.D.
)

WTW, with co-counsel, filed a class action suit against the RC2 Corporation, which
manufactures the popular line of children's toys, “Thomas & Friends Wooden Railway
Toys.” WTW and co-counsel filed the lawsuit on behalf of all consumers who purchased
various Thomas & Friends toys between January 2005 and the present. Plaintiffs allege
that RC2 failed to inspect and test toys after they were imported from manufacturers
based in China and before they were sold to the public,

In re: Webloyalty.Com, Inc. Marketing and Sales Practices Litig., MDL Docket No.
1820 (D. Mass.)

WTW plays a lead role in this consumer MDL litigation concerning deceptive internet
marketing and selling strategies, unauthorized charges on consumers’ credit cards, and
non-cancellation of memberships. This case is currently pending in the District of
Massachusetts, before the Honorable Joseph L. Tauro.

Online Merchant Sys., LLC v. Overture Servs., Inc. and Yahoo, Inc., No. 05-4833
(C.D. Cal.)

WTW served co-lead counsel in this consumer class action on behalf of an online
advertiser asserting that Yahoo’s online advertising system caused online advertisers to
pay more than they otherwise would have for the same advertising space, and that the
class’ bidding behavior was altered as a result of Yahoo’s unlawful conduct. Plaintiffs
recently obtained a favorable settlement in this matter.

Casillas v. Wal-Mart Stores, Inc., No. 2:06-cv-00571 (C.D. Cal.)

WTW filed this class action suit in the Central District of California on behalf of
consumers who were charged higher prices at Wal-Mart check out counters than what
was advertised on store shelves. Such overcharges are often difficult to detect and the
amount of an individual overcharge deters consumers from seeking remedies at Wal-Mart
stores. Overcharges occurring at Wal-Mart check out counters are almost double the
national average.

In re: Medtronic, Inc. Implantable Defibrillator Prods. Liab. Litig., MDL Docket No.
1726 (D. Minn.)

WTW is a member of the Plaintiffs” Steering Committee, representing third party payors
who underwent explant surgery and suffered related medical expenses due to defective
implantable defibrillators manufactured by Medtronic. These devices were recalled for
prematurely failing after implantation in patients who have had spontaneous and/or
inducible life-threatening ventricular arrhythmias and patients at high risk of developing
such arrhythmias.



