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TODD SOROLOWSKI, Lot ;7 f TATFS
Lo WIET COURT

PLAINTIFF, CIVIL ACTION NUMBER:

~-Vs8- 07-1709% (NLH)
IAMS COMPANY, ET AL,

DEFENDANTS

TELEFHCNE CONFERENCE CALL

FRIDAY, JULY 6, 2007

MITCHELL H. COHEN UNITED STATES COURTHOUSE
1 JOHN F. GERRY FLAZA,
CAMDEN, NEW JERSEY, 08101

BEFORE:

THE HONCRAELE NCEL L. HILLMAN, UNITED STATES
DISTRICT COURT JUDGCE, DISTRICY OF NEW JERSEY,
SITTING AT CAMDEN, NEW JERSEY.

A PPEARANCE S:

NEWMAN, CREED & ASSQCIATEER
BY: KEVIN E. CRHRKD, ESQUIRE
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BY: MARK J. TAMBLYN, ESQUIRE
ATTORNEY FOR PLAINTIEE MENU FOODS
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BY: LISA J. RODRIGUEZ, ESQUIRE,
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{(The following Lakes place telephonically before the

lonorable Noel L. Hillman, United States DislLrict
Court, District of New Jersey, sitting at Camden,
New Jersey, July &, 2007)

THE CQURT: This is Judgé Hillman.

Could | get appearances, please?

ME. HADDEN: Frank lladden, from the Gibbons
[irm, on behalf of Iams.

MR. IRELAND: Jeff Ireland and Brian Wright,
From Faruki, Ireland and Cox, on behalf of the
defendant, the Iams Company.

MR. PAUL: Russel]l Paul, from RBerger and
Montague, on behalfl of plaintiff.

ME. TAMBLYN: Ycur Honor, Mark Tamblyn,
Wexler, Toriseva and Wallace, in Sacramentcoc, on
hehalf of plaintiffs.

MR, KAMBER: Scott Kamber, Kamber and
Associates, on hehalf of plaintiffs.

MR. CREED: Kevin Creod, Newman, Creed and
Agsnciates, on behalf of plaintiffs.

M&. RODRIGUEZ: Also Lisa Rodriguez on
behalf of plaintiffs.

THE COURT: We have hcecard of her, right?

Il you could [or Mr. Daner's purpoeses and

cveryone clse inveolved in the process here, to statc

.5, DISTRICY COURT - CAMDEN - NEW JERSEY
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4
your name beforc you speak so that we can ¢gel the
accurate, an accurate transcript and record here.

Lat me see, I received a letter from the,
joint letter from Mr. Hadden and Mr. Paul, which
Tists, 1 think all of you on here, or most of you on

here are cc's.

There are jusl two issues that I had.

First of all, leb mec thank all of you for
your efforts to reach a resolutlion. This helps
advance the ball substantially, and 1t's appreciated
by me persconally, and 1 think for the efficient
adjudication of these various matters that this is
as I =aid a significant advance, so thank all of
you.

Thanks toc all of vyou,

My guesticn, first guestion had te do with
the second letter which I realized is probably the
most complicated set of circumstances, but I,
trankly, felt a little muddle-headed at the end of
it. There's a lot in there,

I wanted to suggest to vou that perhaps it
would henefit from zome headings. I know 1it's
delineated with first, second, and third, and
finally, but perhaps a way to kind of lay ocut the

options, if you will, to a recipient in an ocutline

U.5. DISTRICT COQURT - CAMDEN - NEW JHRIEY
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kind of form through the use of juslL a simple
heading.

ME. PAUL: We completely agree, and I will
say it's definitely in one of our drafts that the
defendants would not --

THE COURT: We den't have the best
cguipment here so speak as slowly and not to loudly.
Lot me turn the volume -- it came across a little
distorted. Repeat if.

MR, PAUL: I will say that we strongly agree
that there should be headings Lhat were definitely
in one of cur earlicr drafts. The defendanls did
not agree at the time so that got dropped in The
course of the negotiations.,

THE CQURT: Perhaps I can hear from Iams
about whether they would reconsider some simple
headings te make it a little mere comprehensible to
a lay perscn,

MR. IRELAND: Cecrtainly to the extenl you
are asking us to reconsider that, we will absolutely
do so. In the course of discussing the letter not
only with the plainlilf's ccunsel but also with the
customer service people who are ultimately
responsible for scending cut the ltetter and

responding to gueslions about it, they thought 1t

U.35, DISTRICT COURT - CAMDEN - NEW JERSEY
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was more consistent with the way they have done

Lhings in the past to neot have hcadings. It's as
simplc as that.

If the Court would like us to consider, vou
know, inlerjecting some headings, we wlll certainly
do =so.

THE COURT: I Lthink it might be worthwhile
and I appreciate you having another discussion with
them. 1t may be easier [ocr someone on the —-
discussing this with the reccipient of the letter to
szay, oh, s0 you want te go wilh option 3, or you're
in the circumstances of option 3. Have you
considered that paragraph, or you're inveking the
options described in c¢pticon 1, cor whatever 1t may
be? IL may actually be a simple roadmap for them to
have more meaningful discussions.

So I would, I appreciate veou raising it
with them agaln, and if vou could discuss that agailn
with the plaintiffs, I would appreciate it.

MER. IRELAND: We will do that.

THE COURT: The other issue (g, since we
are still in Lhe early stages of the MDL and I have
not designated liaison gounsel or otherwisc sorted
through those issues, and while I recognize that

there are a number of plaintiff's counsel invaelved

U.5. DISTRICT COURT - CAMDEN ~ NEW JERZEY
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in this process, and are on this phone call, 7 don't
want to be in a siluation of finding out that
there's a plaintiff's lawyer who has a case that I
clearly have Jurisdicltion over against ITams, who has
not had an opportunity to at least review this and
interpose any obijections.

Are there individual lawyers who now have a
case pending before me againstl Iams who were nol
involved in this, and if so, would you objsct to me
f{iling under the MDL number the letter and the final
four versions, and giving notice through that
mechanism to those lawyers so that they might have a
week to raise any cbjections?

MR. PAUL: I think 1 would like to ask Mark
Tamblyn to respond because he knows a lot of cases
involved.

MR. TAMBLYN: We would certainly have no
objections to that at all. And ' think that's why
counsel —-- I am aware of other firms thal have ones
or more cases agalnsltl Iams and/or Proctor & Camble,
and I can provide the names of those firms to Your
Honor,

My firm also has a case against Proctor &
Gamblc, and I have bkeen inveolwveaed in this process.

So we can figure out the best way Lo -- I guess Your

U.5. DISTRICT COURT -~ CAMDEN - NEW JERSLY
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Honor's idea is to communicate that through the ECE.

THE COURT: At & minimum, In a perfecct
world we would try Lo assemble a list and also send
them hard copies.

MRE. TAMBLYN: I'm happy to assemble the list
with the information I have and go and update it
through pacer. But I'm also happy to call the
lawyers inveolved as well.

THE COURY: That's wvery helpful and much
appreciated,

Part of that invelves asking Iams, despite
their substantial efforts here to delay until the
léth Lo recommence the reimbursement program.

I just want teo put this on the record, give
people an opportunity to comment, if at all, and
then, then, then i1ssue the go.

Would -- Mr. Hadden, do you see any
problems wilth asking you teo delay a week to make
surc Lhal evecryone whe is a stakeholder here had a
chance to comment?

MR. HADDEN: It's not such & problem, but a
CONnCern. Tams had agreed to stand down from its
settlement portion of the reimbursement program
voluntarily while we attempted to work this out with

plaintiff's counsel.

U.5. DISTRICT COQURT -~ CAMDEN - NEW JERSRY
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We have been inveolved in extensive

negotiations in a compressed period of time, but it
was with the rcassurance thaet we received, that a
majority of casecs were represented by the attorneys
that were involved in this process. My concern 1isg
that, and I understand the Court's desires to look
down the rcad and prevent any fulure issues that it
may f[eel it doesn't want to deal wilh, but 1t places
us in a posgition perhaps where -- as new attorneys
come in, are these issues geoing to be reopened for
Tams, where we will be asked to once again change
our process and enter new negotiations? It feels
like more than Jjust multiple bhites at Lhe apple, and
feels as 1f plaintiffs are being offered Lhe
opportunity te come al us with multiple
perspectives, multiple times and get multiple
maximum effects. I'm not sure that that places Iams
in a fair positian.

THE COUR'T; well, I'm supposed To be fair
to both sides, and certainly within my ability to
say this achieves the result that I wanted to
achieve, and unless the objection is substantial and
truly meaningful, and I'm not suggesting I'm going
through the process just to go thrcecugh the process,

bul I just want to make sure that everybody who

U.3, DISTRICI COURT - CAMDEN - NEW JERSEY
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should have a chance, has & chance. But ultimately
I have to make a call about the substance of the
communicalbtion. At some point it would become
trivial or nct worth the effort, and indeed
burdensome.

I'm nolt suggesting copening up Lhe whole
process or starling from scratch, or even making
wholesale changes that are unwarranted. Only fair
notice, and only the most important issues Lhat
ultimalely would bhe important to you To be
considered.

MR. HADREN:; I appreciate the Court's
concern. The particulzr, Lthe competing interest is
the facl Lhat us changing our process, changes our
communications with our customers in the lifeblocd
of our business is our relationship wilth customers,
cur abilily to respond to their nceds and concerns,
and communicate freely with them, and we have put a
stop te that and did it veluntarily.

I guess Iams believes, and have some
confidence In Lhe system it has in place.

The communication it generated cver time,
and the efforts that we have made to not only comply
with what we think our legal regquirements are to the

cases's that address these lzsues, but Your Honor's

U.5. DISTRICT CCURT - CAMDEN - NEW JEREEY
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concerns and all of the plaintiff's attorneys Lhat
we have beon noegelliating with., T'm just concernecd,
number 1, I appreciliate Your Honor's request that
wea'll s=tand down and extend that further. I would
ask Your Honor to recoensider that request and allow
us to go ahead with what we have accomplished 1in a
very shert period of time, makling what I believe are
substantial concessions, poerhaps. I know
plaintiff's counsel feel the same way. But in light
of the effort made, in light ol what we have
accomplished, i1f Your Honor could allow Iams to go
forward with its program, get things back where they
ware in the sense with the new communicalbicns in
place and allow us to continue to do business and to
communicate with our customers, I think that would
e helplul. And is important to the company.

That's why, Your Honor, we did ask for
permission to go ahcad with the Court's approval to
go ahead and recommence the program,

I understand Your Honor's interest in
wlacing this perhaps on the electronic sysbtem, and I
think there's no disagreements with that, but we
would ask for Your Honor's permission to go ahead
and move forward with our pregram in light of

everything that's bsen accomplished bto date.

U.5. DISTRICT COURT - CAMDEN - NEW JER3EY
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MR. CREED: Yeour Henor, 1f the Court is
asking unLil the 16th, how long will it take for the
letter go out? I don't think woe should consider
that no program should be reinstituted until after
people received these letters. The wvasl majerity of
the people won't reccive the letter until the 11th
or 12th or the 13th, then that would be prudent they
could begin the program again on the 16th. The
whole reason we are going Lhrough this exercise is
to make sure people are aware of their rights and
they -- I would suspsct 1L would be, defsat that
purpese and the defendants are calling people
starting Monday or Tuesday, and they haven't gotten
the letter, yet,

THE CQURT:; Well --

MR. HADDEN: The following Monday weuld bhe
Lhe appropriate tTime.

THE CCOURT: My ssnse 1is 1il's net actually
how it works. These are, that the customer service
representalbive have these various options available
to Lhem and they're used in almoeslk a reactive way
when they get the calls into the call center. They
identify which categery they fall into. Some are
proactive in the sense thal Lhey had prior

communications and would rcecach out, but it's

U.8. DISTRICT CCURT - CAMDEN - NEW JERESEY
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actually the sending of the letter prior to full
opportunity to comment, that's the problem I'm
trying te aveid because this may very well be the
soluticn to the larger problem. But once I endorse

it, it bocomes a benchmark for not only
communications belween ITams and its custoeomers, but
Menu Foods and its customers, and the class as a
wholo.

S0 I have an independent instituticonal
interest, and I believe a [iduclary cobhligation under
the cases to insure that Lhls communication, these
communications, although agreed to by the parties in
thiszs particular case, are the right thing to do for
211 of the cases, And the best way for me to do
that, or to raise my comfort level, is to maximize
the various stake holders’' exposure to this
proposal, and to use 1t as an cpportunity for
someone to bring any defects to my attention.

This 15 just one of a bunch of cases, and
only one defendant among many defendants.

MR. HADDFEN: [t may help Your Honor's
comfort level if you heard what we had heard over
the past week and~a-half frem plaintiff's counsel
identifying how broad their client base is and what

proportion of this class they think they already

U.8. DISTRICT COURT - CAMDEN - NEW JKRSEY
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comfort level than yeu currenlblly have.

THE COQURT;: Well, lel me -- was it Mr.
Tamblyn who offered to identify other potential
plaintiff's lawyers 1n cases against lams?

MR. TAMBLYN: Yes, Your Honeor. I have had
conversations very recently with a group of
attorneys that have, I believe a case in Wisconsin
against Proctor and Gamble and Iams that is moving
very rapidly in the Southern District of New York
before Judge Rakoff.

THE CQURT: Right.

MR, TAMBLYN: That's the Wolf Heolderstein

firm. Larry Drewry in Chicago, and Progressive, Log
Rhythm in Chicago. | am not awarec, although I will
look at my c¢hart, but t'm not aware of other

plaintiff's counsel whe has cases against Iams and
Proctor and Gamble, other than that group of
attorneys working together.

We are all communicating wilh each other,
but I learned very recently thal given the
proceedings moving very rapidly in the Southern
District of New York and the pace therc, that the
Woelf Holderstein firm would like Lo, I think they

would appreciate input, i1f Your Honor 1s inviting

U.5. DISTRICT COURT -~ CAMDEN - NEW JERSEY
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1 that. So I would ke remiss to say that, you know,
7 that there arce other counsel out there that, that I
3 would speak for belorec Your Honor that would not
4 want to have that inpul. And, s¢ it's not a broad
5 universe of firms, but I am aware of a couple firms
) that have those cases, and particularly the casc
N thal's moving in New York.
B MR. KAMEER: T can confirm with what Mr,
9 Tamblyn has said that it is ceonsistent with Your
10 llonor, should give you some comfort. And certainly
11 iz Lhe plaintiff's who have been involved in this
12 process, have been in consultation with many other
13 cases around the ccocuntry, both with attorneys
14 formally with cases against lTams, and many attorneys
15 who have clients who purchased products from Iams,
16 but have not amended their complaints bringing in
17 Proctor and Gamble and Iams.
18 It is fair to say beoth threough this process
19 and the other processes which we engaged in before
20 Your Honor, that between Mr. Paul's grcocup and my
21 gelf, and the other attornoys on the line, there
22 certainly is a very broad c¢ross-section, but I do
23 agree with Mr. Tamblyn's sentiments that given, you
24 know, only putting on ECKF only a week hecre, and
25 given Iams should have some comfeort knowing Lhe vast

J.5, DISTRICYT COURT - CAMDEN - NEW JER3EY
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majority of the cases and clients in the country
have been represented in the discussions with them,
that I think that it would certainly be better safe
than sorry to allow some additiconal times so that
any other cases might ke able to be hesard from, and
in particular, 1 think the Southern bhistrict of New
York situation, becauss I think that, they probably
have a slightly, because of Judge Rakoff's most
recent scheduling order, that they have a slightly
diffecront prospecltive, possibly, than those pecople
who are on Lhe phone and who are before Your Honor.

THE COQURT: Well, let me take that last
part, last.

Mr. Hadden, ccortainly Iams knows by whom
its been sucd.

MR. IRELAND: Cn bchalf of Tams, and of
course we do, Your Honor. I don’t have the list in
front of mc. I'm not in my oiffice in Dayton, bul I
Lhink Lhere's 17 or so0 cases in which Iams has been
identificd as, or Proctor and Gamble has been
identified as a defendant, We are certainly under
the ilmpression, as was Hadden in the discussions
over Lhe last week when talking to plaintiff's
lawyecrs who represented the vast maijerity of the

putative class in the cascs belorc you.

U.5, DISTRICT COURT - CAMDEM - NEW JERSEY
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THE COURT: I'm just =-- I'm just, the gap
I'm tryving to close is jusl Lhe gap invelving Iams
and Proctor and Gamble. Boelweon the -—- olosing the
gap between the vast majorilLy and all.

Is there a way that counsel for
lams/Proctor and Gamble could work with Mr., Tamblyn

to identify all of the lawyers in those 17 cases?

ME. IRELANI: The answer to that, Your
Honor, 1s, yes, and the only thing we would ask for,
as Mr, Hadden alluded to, we would like to move this
process along as swiftly as possible. I think the
plaintiff's lawyers would tell you that, given that
we woere in Camden on Wednesday, due to the storm it
took us an entire day to get back to Dayton, that we
negotiated, wo negotlaled over the weekend, and
didn't meel your timetable of Tuesday, but we did
get something to you on Thursday, working around the
4th of July heliday, and we did veoluntarily agree to
do what you had asked, and we Jjust would like a
procedure to move along as quickly as possible so
thal we don't geot tied down to objections and briels
and things that will delay our going forward with
this aspect of our program, which I think everyone
agrees at 1ts heart is a pretty good program.

MR. HADDEN: 7T¢ just add a point. We've

U.5. DISTRICT CCURT - CAMDEN - NEW JERSEY
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1 heard in the past Lhal the plaintiff's counsel arc
? fairly well <eonnscted to -- that there 1s free
3 communication. I know in the Workman case theore was
4 an offer tc put together a list of plaintiff’'s
5 counsel and things like that, and a list of who 1s
& represcnling people and who they are, So it socunds
o like a pretty good netwoerk that is available to
o] counsel.
9 I would think if the papers were filed
10 glectronically on the system the word could go out
11 through plaintiff's counsel Lhat they are there, and
12 let us move forward, and the papors have been filed,.
13 They are availlable. 2And whalever results from the
14 network, results,
1k MR, KAMBER: 1 think the most efficient part
1é& of the way to deal with the problem would be to put
17 on ECFE. I think it's fairly certain based on the --
18 pulting il on ECF 1is, bassd upon the phone
19 conversation and all of us reporting to the various
20 firms with which we are working, | would agree with
21 defendants that I think in a relatively short order
22 evervbody would, who had not yet commented, would
23 certainly be able to comment., And I think we should
74 be able to, you know, in a week to 10 days be able
25 to have the certainty that the gap Lthat Your Honor

U.8. DISTRICT COURT - CAMDEN - NEW JERSEY
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firms have been heard from.

MR. HADLEN: The concern 1s, 1f we allow Lhe

pericd to pass, if Tams 1s prevented from

recommencing the program it veluntarily stepped away

from, that if any objecltion is raised, cr any

comment or different prospective is brocught to bear,

that that is geing to delay the process further, and

to be in an extended period of time before it can be

raised, assessed, responded to, and/or nogotiated.

8o, and [ appreclate the Courl's concern.

I appreciate the Court's interest in trying to avoid

a problem down the line, but I think the competing

balance here, and competing interest is Iams'

abilily Lo communicated freely with 1ts customers

wilh nolice, and i1t seems that we worksd tThat out

wilh pecople whe represent the majeority of cases

directed against this company, and they are

salisfied with the outcome. They have agreed to it.

Let me rephrase that. Both parties having

agreed to i1t. We would like Lo move forward on that

basis.

THE CCURT: Well, I'm caught between a rock

and a hard place. 1, my authority is limited to

cases in controversy. I had an applicaticn to

o
e

. DISTRICT COURT CAMDEN ~ NEW JRRIFY
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anjoin the Tams Company, and they were consistent

wilh Lheir other efforts, which I think were
undertaken in good faith, veluntarily agreecd to
suspend their conduct, and toe engage in a dialog
with the individual plaintiff'’'s counsel who [iled
the application with me, who are working very
closely with other intercsted stake holders on the
plaintiff's side. And Lhey have reached an
agreement,

One view of this is that 7 no longer have
pefore me -- Mr. Faul, vyou correct me 1if 1'm wrong,
but I den't have a pending mattecr, application with
regard to the [ams Company.

I appreciate you reporting back to me, but
my sense of this 1s that, conszistent with the
restraint that I need to exercise when it comes to
the righls of the defendants fto settle their
dilferences with others, that it would probably be
wrong for me to try to put a halt to this simply
because there are larger issues at stake. I say
thal, mindful that if, and T think Iams should take
this inlo consideration, 1f 1t turns out an
chijeclion is made later that semsething aboul this is
nol completely accurate, or that it is, again,

misleading in some way, that we will be back whers

U.5. DISTRICT COURT - CAMDEN - NEW JERSEY
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we were, and I will have another applicaticn, and I
may agree with whocver makes that application.

I Lhought we would be in a better position
te front those lsszsues now, and bhetter able Lo
consider those applications 1f they came later
having deone more cof the work up front, But maybc

I'm worrying about something Lhat will never happen.

S0 == I can't stop you from sending this out, or
certainly shouldn't, sua spente. So I'm nct going
te ~«= I'1l order 1t be filed on the ECF. I'm going

to allow you to proceed as you indicated you want
rto. But I want you to know that if I gel an angry
letter eor angry phone call on Monday or Tuesday,
maybke all I'11 be able to say is, I told you so.
But maybe it won't happen at all. But I want you Lo
know 1f it docs, then I would, cobviously, entertain
any application that I received that would raise the
issuc which I believe is an important principle
here, that those who are in the putative class have
as much information as possible about thelir legal
cptions.

If you arc conlident that this gets it
done, and 1f those representatives of the individual
plaintiffs who have gases against Iams believe this

gets it done, then 1 think it would be wise for me

.5, DISTRTCT CQURT - CAMDEN - NEW JERSEY




Case 1:0

10
11
1z
13
14
15
16
17
18
12
20

21

23
24

25

(-CV-UZob /-NLH-ANMD pocumernt o Feau/ru9grZuur Fage ZZ 0T 2/

22

just at this peint teo let it go.

S0, I['m going to have this filed on ECE.
There heing no pending motion pbefore me to preclude
[ams in engaging in its secttlement portions of its
reimbursement program, Lhey are free to withdraw
their veoluntary restraints and go forward. T don't
know what else to do.

MR. KAMBER: In the beginning of the call
you referred to under exhibit D, the D letter to
wanltling Lo put captions in that letter. The --

THE CQURT: Hold on. Mr, Laner didn't
guite follow you there.

MR. KAMBER: I was referring in the
beginning of the call, Your Heonor had mentiocned you
thought thal headings would be good to add to the
axhibit D letlLer.

THE COURT: Yo,

MR. KAMBELR: I assume that will he done
before Iams is giving the copportunity te send the
letter out?

THE COURT: It was the suggesticn. L still
believe that that would be helpful. I mean, 1if,
again, vycu all have agreed, had initially agreed not
to do it, and I railsed it in the form of a request.

I 5till think that it's, it would be helpful to Tams
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and everyone involved to do that, and I don't think
they have to be elaborate or long. [ think as much
clarity as post is & good thing, and I think that's
potentially a weakness in Lhis letter which i35 why I
raiscd it. I could see somebody saying, do you know
at the end of the letter I don't think anybody knows
what their rights are. It's confusing to me. And
maybhe somecne will say that Monday or Tuesday and
I'll have Lo deal with it,

3o I encourage you to do it. I'm not
ordering it. I don't have anyone objccting to 1t.

MR. HADDEN: Just very briefly.

I appreciate Your Honor's concern about its
fiduciary obligation, and I appreciate Your Ionor's
attempt to find an appropriate balance. T would
submit te Your Honor thal working with plaintiff's
attorneys who are heavily involved in this
litigation, and who I believe spezk of, strongly
from their posiltion on behalf of many others, that
we did work hard and work together to reaching what
was submitted to the Court. At the same time I
think Iams docs not want toe put the Court in a
position where you sald you feel you've becn put
between a rock and a hard place. Iams canncl

guarantee Your Honor that there will not be an angry
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