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L INTRODUCTION

On September 5, 2007, pursuant to Rule 23(g) of the Federal Rules of Civil Procedure,
the law firms of Wexler Toriseva Wallace LLP, Berger & Montague, P.C., Coughlin Stoia Geller
Rudman & Robbins LLP, and Hagens Berman Sobol Shapiro LLP (collectively “Proposed
Co-Lead Counsel”) filed a joint motion to be appointed interim co-lead counsel for the class in
this consolidated multidistrict litigation." The appointment is supported by three-quarters of the
named plaintiffs in these consolidated cases (collectively the “Majority Plaintiffs”).” Three firms
jointly filed an independent motion in support of the appointment of this leadership structure.?
Two groups filed their own motions secking appointment as lead counsel: (1) Scott Kamber of
Kamber & Associates LLC, Jay Edelson of Blim & Edelson, LLC and Audet & Partners, LLP
(collectively the “Kamber Group™); and (2) McLaughlin & Stern LLP and Abbey Spanier Rodd
& Abrams, LLP (collectively the “Stern Group™).* Now, the vital question for the Court is to
determine who will best represent the interests of this class and who will best be able to
accomplish the goals of efficiency and economy in doing so. For the following important

reasons, Proposed Co-Lead Counsel is the best choice.

! See Memorandum of Law in Support of Majority Plaintiffs” Motion for Appointment of
Interim Co-Lead and Liaison Counsel Pursuant to Fed. R. Civ. P. 23(g) (Dkt. No. 32) and related
submissions (“Majority Pls. Mot.™).

* Approximately 204 of 270 named plaintiffs representing 71 of the 116 pending Pet Food
Products Liability Litigation plaintiffs support the appointment of the Proposed Co-Lead
Counsel Group. A detailed chart listing all plaintiff firms and corresponding cases supporting
the appointment is attached as Exhibit A to the Appendix of Exhibits in Support of Majority Pls.
Mot. for Appointment of Interim and Liaison Counsel. (Dkt. No. 32-12).

? See Plaintiffs’ Memorandum of Law in Support of Their Motion for Appointment of
Interim Counsel (filed Sept. 5, 2007) (Dkt. No. 30) (submitted by Wolf Haldenstein Adler
Freeman & Herz LLP, Larry D. Drury Ltd., and the Progressive Law Group, LLC).

* The Kamber Group’s motion will be referred to as the “Kamber Mot.”; the Stern Group
motion will be referred to as “Stern Motion” or “Stern Mot.”
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First, the Proposed Co-Lead Counsel Group has the support of coun;vel for the
majority of the cases. The majority of the named plaintiffs and a majority of the consolidated
cases support the appointment of this group as interim co-lead counsel. Over the past few
months, attorneys for the Proposed Co-Lead Counsel Group have repeatedly reached out to
counsel for all of the pet owner plaintiffs, including those filing competing motions for
appointment as interim lead counsel, working to build consensus and to form an inclusive and
productive leadership structure. The support of co-counsel is an important factor in selecting
class counsel and is critical to the effective litigation of this case, particularly where, as here, pet
owners/plaintiffs nationwide are actively participating in the prosecution of this action. In sharp
contrast, the firms who have filed separate motions do not have a comparable consensus among
the named plaintiffs or the significant support represented by this group.

Second, the Proposed Co-Lead Counsel Group has taken the most significant steps to
advance this litigation and protect aggrieved pet owners’ rights. Tn addition to being among the
first to investigate the contaminated pet food recall, Proposed Lead Counsel were at the forefront
of bringing suit against all potentially responsible defendants, not just Menu Foods. They were
the first to identify two of defendants’ communications with putative class members as abusing
the stays of litigation pending resolution of the MDL proceeding and promptly acted on that
threat to resolve the issue for all class members. Importantly, they cooperated with other
plaintiffs’ counsel, defense counsel and the Court in resolving these issues. In addition,
Proposed Co-Lead Counsel continues its productive dialogue with defendants and has taken
other steps to advance the litigation.

Third, the attorneys and firms in the Proposed Co-Lead Counsel Group that will work

on the Pet Food Products Litigation not only have impeccable qualifications, but they have

Q01958-14 195033 V1
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first-hand experience leading similarly large and complex cases. While the competing firms
pay lip service to their experience and knowledge, only the Proposed Co-Lead Counsel Group
have actually lead large and complex multi-party cases through all phases of litigation for
decades, including through trial.

Fourth, the firms in the Proposed Co-Lead Counsel Group have already begun to
commit their human and financial resources to prosecute this case, and the class can only
benefit from the combined resources of the proposed leadership structure. Together, Proposed
Co-Lead Counsel have over 200 experienced attorneys around the country supported by highly-
qualified staff. They are knowledgeable about every phase of class action litigation of this type,
including electronic discovery, managing multiple defendants, all aspects of briefing, and how
best to organize a large case like this one. They also have the financial capability to support and
sustain this case. Proposed Co-Lead Counsel’s combined and unmatched resources are
especially important in a case of this size, where the over 50 defendants are represented by
dozens of qualified firms.

Finally, the Proposed Lead Co-Counsel Group has shown that it has an inclusive and
cooperative management style that invites the participation of co-counsel and welcomes the
diverse voices of all plaintiffs.

11, SUPPLEMENTAL FACTS

Proposed Co-Lead Counsel substantially set forth the facts relevant to the appointment of
lead counsel in its opening brief. See Majority Pls. Mot. passim. Counsel provide supplemental
facts here to rectify the factual record which was clouded by the Kamber and Stern Groups®

motions.

601958-14 195033 V1
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A. Vigorous Prosccution of the Litigation, Not “Contrived” “Momentum”

As the Kamber Group should know, momentum does not - and should not — drive the
appointment of lead counsel. Here, there has been no “coordination” to “contrive” “momentum”
among Proposed Co-Lead Counsel and its supporters, as the Kamber Group alleges. Kamber
Mot. at 2-3. However, unlike the Kamber Group, Proposed Co-Lead Counsel, individually and
collectively, have not waited for this Court’s lead counsel appointment before acting to protect
the interests of the putative class as a whole.

Proposed Co-Lead Counsel have acted and achieved results as leaders, while the Kamber
Group has alternately taken potshots at Proposed Lead Counsel’s efforts or jumped on the
bandwagon when it was apparent that such efforts were bearing fruit. The Stern Group, on the
other hand, stated it supported Proposed Co-Lead Counsel’s structure and accepted work
assignments on relevant issues, only to file separate leadership papers without so much as a
phone call “heads up.” This conduct is neither inclusive nor demonstrable of any leadership
qualities that are needed to bring this case to a successful conclusion.

Beginning within one week of the initial Menu Foods recall, the first individual and class
action lawsuits were filed in various jurisdictions across the country.” Some of the earliest cases
were filed by the four firms represented here. The filings continued over the next two months, as
additional plaintiffs came forward and issues arose — including, importantly, Proposed Co-Lead

Counsel’s 1dentification of additional defendants. Because of the scope of the pet food

* Proposed Co-Lead Counsel have been unable to identify a single complaint in this litigation
in which The Kamber firm appears as counsel of record. Mr. Kamber appears to only be counsel
for plaintiffs in the action entitled Bonier v. Menu Foods, Inc. (No. 07-cv-01477-NLH, D.N.J.).
In this action filed by the Audet Firm, Mr. Kamber was admitted pro hac vice in connection with
his unannounced appearance at the hearing on Proposed Co-Lead Counsel’s motion concerning
Menu Foods® communications with class members.

601958-14 195033 V1
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contamination and distribution of the tainted product, more than one hundred iawsuits were
eventually filed on behalf of aggrieved pet owners, each of which alleged pet owners suffered
terrible losses or damages. There was no “mass of filings” coordinated by this group (Kamber
Mot. at 3) — or any other group for that matter.® There is also no evidence that any firm
“coordinated” or “contrived” cases to “create a superficial momentum for the appointment of
lead counsel,” as the Kamber motion alleges.” Rather, as pet owners cried out more and more for
justice for their pets, additional lawsuits were filed, some by Proposed Co-Lead Counsel, some
by firms within the Kamber Group, and many by other law firms who now comprise the majority

support of Proposed Co-Lead Counsel.

B. The Chicago Meeting

In April 2007, certain members of the Proposed Co-Lead Counsel Group convened a
meeting in Chicago. Counsel attended in-person and by telephone. The goals of the meeting,
which were outlined for everyone in advance, were to: (1) to share all information compiled to
date on cases filed, relevant law, claims made, facts known about the Recall, including specific
medical findings concerning the consumption of recalled pet food, and potential defendants;

(2) inform all counsel of discussions with Menu Foods counsel to date, including a meeting with
Menu Foods counsel hours before the Chicago meeting; and (3) to discuss potential MDL
transferee forums. While it was an initial goal to discuss the organization of counsel, the hosting
attorneys directed the discussion to the substance of the case and an exchange of ideas on how to
exchange information and to set up working groups to prosecute the case effectively and

efficiently. All of this was accomplished in the three hour meeting. The organizers believed —

® The Edelson Declaration entirely fails to substantiate this claim.

7 The Edelson Declaration also fails to provide any facts that substantiate this claim.
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and continue to believe — that in a case of this magnitude and complexity, eariy organization and
coordination conserves resources by eliminating duphcation of effort.

Notably the Kamber Group and a significant majority of the firms it lists as supportive
of its leadership participated in the meeting the Kamber Group now criticizes.® Mr. Kamber
claims in his declaration that he thought that the meeting was “wrong” and “inefficient;” Kamber
Decl. at 9 10, but then he and an associate flew from New York City to Chicago to attend.
Similarly, Mr. Audet now states that he “declined the invitation,” yet at least one of his
supporters — attorney Jonathan Shub of Seeger Weiss LLP — participated on his behalf. Nearly
all the other firms aligned with the Kamber Group also participated in Chicago. Although the
Kamber Group now charges that such meetings were ill-motivated, during the same week,
attorneys within the Kamber Group convened at least two similar conference calls less inclusive
than the meeting in Chicago to discuss “mutually advantageous strategies.”

Regardless of their now-stated views of the meeting, the Kamber Group fails to articulate
precisely what was wrong with atiempting to bring together scores of lawyers with the ultimate
goal of co-coordinating efforts to successfully prosecute a complex class action against the
defendants. This is especially so when the declarations of Messrs. Kamber, Edelson and Audet
reflect their belief that “it would be in the best interests of all involved to coordinate, as much as
reasonably practical, the efforts of all cases pending around the country, so as to avoid
duplication effort.” See Audet Decl. § 14. The difference between the Proposed Co-Lead

Counsel Group and the Kamber Group is that the former took steps to actually coordinate

® The suggestions that the meeting was expensive, decadent or even staged in a “ballroom”
are puffery readily rebutted by those who attended. The meeting was held in an ordinary hotel
conference room.
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counsel, while the most the Kamber Group did was talk about it with a few unidentified firms,
attend the meeting in Chicago, and then reject its premise after the fact, showing no leadership at

all.

C. The Proposed Co-Lead Counsel Group is Purposefully Formed in the Interests of
the Class

The sole motivation of Proposed Co-Lead Counsel was, and remains, to form a proposed
leadership group in this case to prosecute this case efficiently and aggressively. Any assertions
to the contrary are unfounded. The group came together to form the broadest coalition of
plaintiffs and plaintiffs’ attorneys as possible, to avoid duplication of efforts, to directly
encompass as many affected pet owners as possible, and to effectively and forcefully litigate the
case with the greatest combination of talent and collection of resources possible. Proposed
Co-Lead Counsel have consistently worked together smoothly and efficiently and the Kamber
and Stern Groups have made no showing that any duplicative work has been performed within
the organization.

HOI. ARGUMENT

The Court’s goal in considering competing motions for appointment of lead class counsel
is to determine who will best represent the interests of the class, and who will best be able to
accomplish the goals of efficiency and economy in doing so. See Coleman v. General Molors
Acceptance Corp., 220 F.R.D. 64, 100 (M.D. Tenn. 2004); see also Fed. R. Civ. P. 23(g)}(2)(B);
MANUAL § 21,279 at 270, The Advisory Committee Notes to Rule 23(g)(2)(B) add:

[I]n the multiple applicant situation the court is to go beyond
scrutinizing the adequacy of counsel and make a comparison of the

strengths of the various applicants ....[NJo single factor should be
dispositive.
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