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(EMB-7337)

ERIC M. BERNSTEIN & ASSOCIATES, L.L.C.
Two North Road

P.O. Box 4922

Warren, NJ 07059

(732) 805-3360 (732) 805-3346 fax

Attorneys for Plaintiff

Our File No. 1967-1001

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY
NEWARK DIVISION

INTERACTIVE MEDIA . CIVIL ACTION
ENTERTAINMENT AND GAMING
ASSOCIATION, INC., a not for profit

corporation of the State of New Jersey, . Case Number
Plaintiff,
VERIFIED COMPLAINT WITH
-vs- REQUEST FOR TEMPORARY
RESTRAINTS.

ALBERTO GONZALES, Attorney
General of the United States, THE
FEDERAL TRADE COMMISSION and
THE FEDERAL RESERVE SYSTEM,

Defendants.

PLAINTIFF, INTERACTIVE MEDIA ENTERTAINMENT AND GAMING
ASSOCIATION, L.1.C., a not for profit corporation formed under the laws of the State
of New Jersey and with its office and principal place of business at 1850 K Street, N.W,,
International Square, Suite 390, Washington, DC 20006, by way of Verified Complaint

against the named Defendants, says:
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JURISDICTION

1. This matter asserts a claim for injunctive relief based on constitutional claims
and the court has jurisdiction over the matters herein pursuant to the provisions of 28
US.C.§ 1331 and 31 US.C. § 5365 and other applicable Federal statutes laws, rules and
regulations therein made and provided.

VENUE

2. This matter is properly venued in the United States District Court for the
District of New Jersey insofar as, as is more fully averred below, the individual(s) and/or
business entity members of the Plaintiff face prosecution in and about the District of New
Jersey among other Districts and jurisdictions,

PARTIES

3. The Plaintiff Interactive Media Entertainment & Gaming Association, Inc.,
(hereinafter referred to as “iMEGA™), is a not-for-profit corporation duly formed and
constituted under the laws of the State of New Jersey and which has applied for status as
a not for profit corporation under § 501(c)(6) of the Internal Revenue Code. Edward J.
Leyden i1s IMEGA’s Executive Director.

4. IMEGA itself does not engage in electronic gaming by and through the
Internet as hereinafter described, but engages in the collection and dissemination of
information and advice regarding such services to its members and members of the
general public in various media, including speech, print and Internet media.

5. The members of iIMEGA engage in electronic gaming by and through the
Internet as hereinafter described, and some of its members are individuals and/or business

entities engaged in the business of providing interactive entertainment services to
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individuals through use of personal computers, both with and without a fee, for the said
entertainment services.

6. Among other entertainment services, some of IMEGA members provide an
Internet gambling opportunity to private individuals located both within and beyond the
territorial borders of the United States of America as a form of entertainment which can
be engaged in by persons within the privacy of their homes and/or other places using
private personal computers.

7. iIMEGA members who are engaged in the business of providing an Internet
gambling opportunity to private individuals are, on information and belief, located within
the territorial limits of the State of New Jersey, in all fifty (50) states of the United States
and its territories as well as Tribal lands, and throughout the world.

8. Defendant, Alberto Gonzales (hereinafter referred to as the “Attorney
General™) is the Attorney General of the United States and head of the Justice
Department of the United States. As such, on information and belief, he is the Chief Law
Enforcement Officer of the United States and entrusted to prosecute the criminal laws of
the United States. He is sued in his official capacity.

9. Defendant, Federal Trade Commission (hereinafter referred to as the
“Commission”), is a federal regulatory body duly constituted by act of Congress and
entrusted to make and enforce regulations pertaining to transfers of funds by and through
financial institutions such as banks, clearing houses and other financial institutions
licensed by the Federal Reserve System, transactions which are processed through

financial services known as payment system instruments, as well as credit cards issued by
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financial companies which take place among the several states and between persons or
entities in the United States of America and foreign countries.
10. Defendant, Federal Reserve Board (hereinafter referred to as the “Board™), is
a federal regulatory body duly constituted by act of Congress and entrusted to make and
enforce regulations pertaining to transfers of funds by and through financial institutions
such as banks, clearing houses and other financial institutions licensed by the Federal
Reserve System, transactions which are processed through financial services known as
payment system instruments, as well as credit cards issued by financial companies which
take place among the several states and between persons or entities in the United States

of America and foreign countries.

FACTS COMMON TO ALL COUNTS

11. The advent of computer technology and the connectivity of computers gave
rise in the last quarter century or more to the ability to communicate and interact among
individuals and business entities, among others, by use of a computer network known as
the Internet. As described by United States District Court in UU.S. v. Exfreme Associates,
Inc., 352 F.Supp. 2d 578, 580-581 (W.D. Pa. 2005):

a. The Internet is a decentralized, global medium of communication that links
people, institutions, corporations, and governments around the world. It is a giant
computer network that interconnects innumerable smaller groups of linked computer
networks and individual computers. Although precise estimates are difficult to formulate
due to its constant and rapid growth, the Internet is currently believed to connect more

than 159 countries and close to 322 million users worldwide.
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b. Because the Internet merely links together numerous individual computers
and computer networks, no single entity or group of entities controls all of the material
made available on the Internet or otherwise limits the ability of others to access such
~materials. The range of digital information available to Internet users-which includes text,
images, sound and video-is individually created, maintained, controlled, and located on
millions of separate individual computers around the world. Each content provider of a
web site 1s responsible for its content.

c. The Internet presents extremely low entry barriers to anyone who wishes to
provide or distribute information or gain access to it. The Internct provides an affordable
means for communicating with, accessing, and posting content to a worldwide audience.

d. In the United States, individuals have several easy means of gaining access to
computer communications systems in general and to the Internet in particular. Many
educational institutions, businesses, local communities, and libraries maintain an easily
accessible computer network which is linked directly to the Internet. Many of these
entities restrict access to sexually explicit material.

e. Internet service providers (“ISPs”) allow subscribers to access the Internet
through the subscriber's personal computer by using a telephone modem, broadband,
including a cable modem or digital subscriber line (DSL), and dedicated access, such as a
T1 line. Most ISPs charge a monthly fee in the range of $15.00 to $50.00, but some
provide their users with free or very low-cost Internet access. Every ISP has a Terms of
Service Agreement with those customers that desire to host content, in the form of a web

site, on the ISP's network. The Terms of Service Agreement may prohibit the individual
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or entity (customer) hosting a web site from posting certain material such as child
pornography or sexually explicit content, on the ISP's network.

f.  Subscribers who do not host a web site, but utilize the ISP to access the
Internet, also enter into a Terms of Service Agreement which may limit certain activities.

g. The World Wide Web is the most popular technology to access information
bn the Internet. Anyone with access to the Internet and proper software can create
webpages or home pages which may contain many different types of digital information-
text, images, sound, and video. The web comprises millions of separate websites that
display content provided by particular persons or organizations. Any Internet user
anywhere in the world with the proper software can view web pages posted by others,
read text, view images and video, and listen to sounds posted at these web sites. Internet
users wishing to make content available to others must create the content and publish it
on the Internet through an ISP.

h. The web serves in part as a global, online repository of knowledge, containing
information from a diverse array of sources, which is easily accessible to Internet users
around the world. Though information on the web is contained on individual computers,
each of these computers is connected to the Internet through a web protocol, the hyper
text transport protocol, that allows the information on the web to be accessible to web
users. The content of some web sites is available to all users while other content may not
be accessible without a method of access, such as a login code, chosen by the web site
host.

1. To gain access to the information available on the web, a person generally

uses a web “browser”-software such as Netscape Navigator or Internet Explorer-to
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display, print, and download documents that are formatted in the standard web formatting
language. Each page on a web site has an address that allows users to find and retrieve it.

j-  Most web documents also contain “links.” These are short sections of text or
images that refer and link to another document. Typically the linked text is blue or
underiined when displayed; and when selected by the user on the user's computer screen,
the referenced document is automatically displayed, wherever in the world it actually is
stored. Links, for example, are used to lead from overview documents to more detailed
documents on the same website, from tables of contents to particular pages, and from text
to cross-references, footnotes, and other forms of information.

k. Links may also take the user from the original website to another website on a
different computer connected to the Internet, a computer that may be located in a
different area of the country, or even the world.

12. Among other interactions, the advent of such technology gave rise to the
ability of individuals and/or business entities to permit participation in games of chance
and/or skill via the Internet as a form of entertainment with betting and wagering.

13. Among other entertainment activities offered to the general public within and
without the United States, IMEGA and some of its members utilize computer technology,
including the use of computer servers and the Internet, to provide entertainment and
wagering via the Internet.

14. IMEGA members maintain such computer technology and computer servers at
locations located within and outside the United States,

15.In all said locations of IMEGA members’ computer servers, wagering on

games of chance and/or skill via the Internet is a legal activity permitted by law therein.
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16. In all said locations of iIMEGA members’ computer servers, accepting sums of
money by wire transfer, credit and/or debit card transaction, and/or by mail or telephone
transfer, is a legal activity permitted by law therein.

17. Immediately prior to October 2006, some of IMEGA’s members engaged in
the business of maintaining activities known as “Internet Casinos,” the same being a
computer image generated and supported by computer technology and accessible to
anyone wishing to engage in games of chance and/or skill and/or skill, including but not
limited to wagering on said games of chance and/or skill and/or skill.

18. An Internet Casino operated by an iMEGA member functions generally, but
not limited to the following:

a. A gambler directs the browser, or search device, of his computer to an Online
casino website.

b. The gambler is advised that he will receive a gambling credit or “chip” for
each dollar that he deposits and is instructed to enter his billing information.

c. The gambler can use a credit card, a debit card drawing funds on his account,
telephone, wire transfer, money order and/or personal check or other transaction to
purchase a gambling credit.

d. The gambler can then place wagers with any of the games located on the site,
which are computer generated and administered.

€. Any winnings are separately transferred to the gambler’s account and any

losses are debited against the account.
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f. In the case of credit cards, the issuing institution debits losses against the
account of the cardholder. Drawn from In Re Mastercard Litigation, 313 F.3d 257 (Fifth
Cir.2002).

19. Persons wishing to engage in games of chance and/or skill and betting or
wagering on them through iIMEGA members’ Internet Casinos may originate such an
activity while located anywhere in the world, including but not limited to any jurisdiction
of the United States, where gambling in general and Internet gambiing specifically may
be legal, illegal and/or otherwise regulated, of which the public and/or IMEGA members
may or may not know.

20. Persons wishing to engage in games of chance and/or skill and betting or
wagering on them through some of iMEGA members’ Casinos prior to October 2006
were able to do so by transmitting funds belonging to them by wire transfer, debit card
and/or credit card transaction, and/or by mail and/or by other means to the said Internet
Casinos of IMEGA members.

21. Such transaétions of necessity involve transfer of funds of the persons wishing
to engage in entertainment by means of games of chance and/or skill and wagering on
them by and through financial institutions including, but not limited to, banks, clearing
houses and the Federal Reserve System itself.

22.In addition to such transters of funds by and through financial institutions
such as banks, clearing houses and other financial institutions licensed and/or regulated
by the Federal Reserve System, transactions are also processed through other third party
financial and/or finance-related organizations with transactions known as payment

system instruments, as well as credit cards issued by financial companies, all of which
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may be utilized by persons wishing to engage in games of chance and/or skill and
wagering on them with the said Internet Casinos.

23. On information and belief the actual transfers of funds by said financial
institutions including, but not limited to, banks, clearing houses and other financial
institutions licensed and/or regulated by the Federal Reserve System, other third party
financial and/or finance-related organizations, or credit card issuing companies, does not
involve the wagering or betting of any thing of value and does not involve, implicate or
rely in any way upon any luck in order to accomplish the transaction which is requested
by the bettor and accepted by the Internet Casino.

24. On information and belief, no such said financial institutions inchuding, but
not limited to, banks, clearing houses and other financial institutions licensed and/or
regulated by the Federal Reserve System, other third party financial and/or finance-
related organizations, or credit card issuing companies, offer any form of betting or
wagering for money, but only engage in the business of transfer of funds.

25. bn information and belief, said financial institutions including, but not limited
to, banks, clearing houses and other financial institutions licensed and/or regulated by the
Federal Reserve System, other third party financial and/or finance-related organizations,
or credit card issuing companies, may assess a small and set fee for the use of their
services which is not tied to or dependent upon the placing, winning or losing of a bet or
wager in any way.

26.On or about October 6, 2006 Congress enacted a statute entitled “The

Unlawful Internet Gambling Enforcement Act of 2006,” codified as 31 U.S.C. § 5361, et

[0
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seq. (hereinafter referred to as the “Act”). A true copy of the Act is annexed as Exhibit 1
and is incorporated as if more fully set forth at length herein.

27. The Act creates an offense entitled “unlawful Internct gambling,” which the
Act defines as to “place, receive, or otherwise knowingly transmit a bet or wager by any
means which involves the use, at least in part, of the Internet where such bet or wager is
unlawful under any applicable Federal or State law in the State or Tribal lands in which
the bet or wager is initiated, received or otherwise made,” according to 31 US.C. §
5362(10)A).

28. The Act imposes criminal liability on any person or entity which violates 31
US.C. § 5363, including a term of imprisonment of up to five (5) years.

29. The Act punishes as a criminal act the knowing acceptance of any credit or
electronic fund transfer by any person or entity such as some of iMEGA’s members or
financial institutions aforesaid, in connection with the participation of another person in
unlawful Internet gambling under 31 U.S.C. §5363(1-4).

30. The Act further permits the Defendant Attorney General and/or any duly
empowered official of the Defendant Commission or Defendant Board, in addition to
criminal penalties, to seek civil remedies including, but not limited to, injunctions which
would restrain restricted transactions under the acts regardless whether a criminal
prosecution has been initiated, pursvant to 31 US.C § 5365(b)1) or by an Attorney
General or other appropriate official of the several states pursuant to 31 US.C §
5365(b)(2).

31. The Act, 31 US.C. § 5364(a), further requires the Defendants Board and

Commission, acting together with or apart from the Defendant Attorney General, to adopt
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