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LEGAL ARGUMENT
Point One
Defendants® Motion to Dismiss the Complaint,
Based on an Alleged Lack of Standing, Should Be
Denied Because Plaintiff Has Associational Standing
Due to the Threat of Criminal Prosecutions and
Loss of Revenue Under the UIGEA.
A. The Standard of Review.

A motion to dismiss does not attack the merits of the case, but merely tests the legal
sufficiency of the complaint. Sturm v. Clark, 835 F.24 1009, 1011 (3d Cir. 1987). For purposes of
ruling on a motion to dismiss for want of standing, or any other matter, the court must accept as
true all material allegations of the complaint, and must construe the complaint in favor of the
complaining party. Warth v. Seldin, 422 U.S. 450, 501 (1975); Jenkins v. McKeithen, 395 U.S.
411, 421-422 (1969). At the pleading stage, general factual allegations of injury resulting from the
defendant’s conduct may suffice. On a motion to dismiss, the court “presumes that general
allegations embrace those specific facts that are necessary to support the claim.” Lujan v.
Defenders of Wildlife, 504 U.S. 555, 561 (1992). The court may not dismiss a complaint unless it
appears beyond all possible doubt that the plaintiff can prove no set of facts in support of his claim
which would entitle him to relief. Borawski v. Henderson, 265 F.Supp.2d 475, 481 (D.N.J. 2003).

B. Plaintiff Demonstrates the Requisite Standing to Maintain this Action.

Defendants claim that Plaintiff, Interactive Media Entertainment & Gaming Association,
L.L.C. (hercinafter referred to as “iMEGA®), has no standing to challenge the statutory scheme of
the Unlawful Internet Gambling Enforcement Act (hereinafter referred to as the “UIGEA”).

Plaintiff submits that it has “alleged such a personal stake in the outcome of the controversy as to

warrant his invocation of federal-court jurisdiction and to justify exercise of the court’s remedial
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powers on his behalf.” Warth v. Seldin, supra, at 498-499 (1975). To meet the standing
requirement, a plaintiff must demonstrate that it: (1) has suffered an injury-in-fact, which is the
invasion of a legally protected interest that is concrete and particularized, and actual and imminent,
not conjectural or hypothetical; (2) that the injury is causally connected and traceable to an action
of the defendant; and, (3) that it 1s likely, as opposed to merely speculative, that the injury will be
redressed by a favorable decision. Lujan v. Defenders of Wildlife, supra, at 560-561 (1992); Warth
v. Seldin, supra, at 508 (1975); Sierra Club v. Morton, 405 U.S. 727, 740-741 (1972); The Pitt
News v. Fisher, 215 F.3d 354, 359 (3d Cir. 2000). A plaintiff satisfies the injury-in-fact prong of
the requirement where he or she alleges an injury that affects him or her in a personal and
individual way. Citizens for Health v. Leavitt, 428 F.3d 167, 176 (3d Cir. 2005). An injury is
redressable for standing purposes where plaintiff can show that it 1s likely, as opposed to merely
speculative, that the injury will be redressed by a favorable decision. Friends of the Earth, Inc. v.
Laidlaw Envitl. Servs., Inc., 528 U.S. 167, 181 (2000).

As iIMEGA demonstrated in its Brief in support of its application for issuance of a
Temporary Restraining Order, it has standing as an Association in this case to challenge the statute
in question. A group that engages in some form of public or private expression above a de
minimus threshold is an “expressive association” for standing purposes. The group need not be an
advocacy group or exist primarily for the purpose of expression. Boy Scouts of America v. Dale,
530 U.S. 640, 648, 120 S.Ct. 2446, (2000); Pi Lambda Phi Fraternity, Inc. v. Univ. of Pittsburgh,

229 F.3d 435, 443 (3d Cir.2000). Plamtiff submits that it is essential to recall the terms of the

UIGEA. in particular its impact on the First Amendment, the commercial livelihood of iMEGA’s

members, and the UIGEA’s criminal penalty provisions. To satisfy the standing requirement, the

association must allege that its members, or any one of them, are suffering immediate or threatened
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injury as a result of the challenged action of the sort that would make out a justiciable case had the
members themselves brought suit. As long as this can be established, and as long as the nature of
the claim and the relief sought does not make the individual participation of each injured party
indispensable to a proper resolution of the cause, the association may be an appropriate
representative of its members, entitled to invoke the court’s jurisdiction. Warth v. Seldin, supra,
422 U.S. at 511 (1975).

In addition to all of the arguments previously presented, amongst the category of the
industry participants which are part of Plaintiff IMEGA are a category established as “affiliates” or
more accurately “affiliate marketers”. Many of these entities,/people are based out of and/or
operate within the borders of the United States. These “affiliates”/”affiliate marketers” operate
and/or maintain and/or own websites and/or “portals”, which allow visitors/customers with access
to a variety of informational content involving gaming/gambling. From those “portals”, by use of
“hyperlinks” and/or other similar technologies/means, visitors/customers through a series of
“mouse clicks” be directed to and/or from Internet gaming/gambling websites.

Pursuant to the provisions of 31 US.C. § 5362(1)(D) (which is part of UIGEA), the
activities of “affiliates”/”affiliate members” in providing “information and instructions as to the
establishment or usage of funds”, in connection with Internet gaming/gambling, either overtly or
through the use of “hyperlinks” — conduct which was lawful before the passage of UIGEA — can
now be construed by the Act (and the Government) as constituting a “bet or wager”. Because it is
constituted as a “bet or wager”, under 31 U.S.C. §5362(10), such actions can be punishable under
the UIGEA as the Federal crime of “unlawful internet gambling.” Furthermore, 31 U.S.C. § 5366

also provides for separate and distinct criminal sanctions for the conducting of or the acceptance of
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financial transactions for unlawful internet gaming/gambling, thus creating and defining an
additional and a wholly new set of predicate criminal acts.

Therefore, in addition to all of the other legitimate standing claims of Plaintiff, the impact
of UIGEA upon “affiliates”/"affiliate marketers” in rendering their activities illegal when the
actions prior to such enactment were etther absolutely legal, or at the very least, rationally legally,
have now become subject under UIGEA to claims of distinct criminal acts under several provisions
of the Act. Thus, Plaintiff continues to show it has standing in support of its Complaint and request
for Temporary Restraints.

C. The UIGEA Directly Causes Injury-in-Fact To Plaintiff’s Members and the Public.

The crux of the Defendants’ argument with respect to standing is that iMEGA members
have not suffered any injury sufficient to confer standing. The government makes several
arguments in this regard: (1) iIMEGA cannot base standing on the chilling of its members First
Amendment Rights; (2) iIMEGA has not alieged a credible threat of prosecution under the UIGEA
sufficient to confer standing; and, (3) iIMEGA’s claim of its members’ imminent financial ruin is
insufficient to confer standing. Despite the Defendants’ disclaimer, the sole purpose of the UIGEA
18 to end Internet Gambling, whether through prosecutions, or prevention of the use of payment
instrument systems to pass along income to their businesses. The UIGEA was passed to
criminalize Internet Gambling and its financing, and allow for the seizure of assets related to such.
iIMEGA’s membership includes owners of Internet gambling businesses, and, as stated above,
“affiliates™ who are also in at least the line of commerce related to Internet gaming/gambling. The
very enactment of the UIGEA presupposes the elimination of this industry and its direct/indirect

supporters. The Defendants’ claim that iIMEGA’s “subjective fears of prosecution” and lack of




