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November 21, 2005

VIA ELECTRONIC FILING

Honorable Michael L. Orenstein, U.S.M.J.
United States District Court

Eastern District of New York

Long Island Courthouse

100 Federal Plaza

Central Islip, NY 11722-4438

Re:  S&L Vitamins v. Australian Gold
05-CV-1217 (JS) (MLO)

Dear Magistrate Judge Orenstein:

We represent S & L Vitamins and Larry Sagarin in the above-captioned matter.
We write to request an immediate conference with respect to a troubling discovery issue.
We have received a copy of a subpoena served by defendant on a third party, that third
party being one of plaintiff's suppliers.

Our client sells defendant's products on the Internet, and defendant wishes to shut
down his business because it interferes with its attempt to monopolize the secondary
market in its products. From the outset of this case, our client has worried that once
defendant discovered our client's sources of product, it would stop him from receiving the
product; to that end, we sought and received a protective order to prevent it from
retaliating against the suppliers.

However, it now appears that defendant is attempting to do through the back door
what the law will not permit it to do through the front: harass our client's suppliers so that
they will stop supplying products to him. Defendant, having already served subpoenas on
the suppliers, and not having receiving the imagined "smoking gun,” has now served
them with a second subpoena, one which is vague, overbroad, and abusive. For example,
defendant has asked the subpoena recipients — all of whom are small businessmen -- for
two years' worth of phone records for all of his personal and business telephone
numbers. (Copies of an original and follow-up subpoena are attached as Exhibits A and
B.)
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Honorable Michael L. Orenstein, U.S.M.J.
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Furthermore, upon information and belief, defendant's counsel has contacted
plaintiff's suppliers via telephone and has threatened them with sanctions, including
cutting off their supplies and revoking rebate checks which they had previously earned for
selling defendant's products. If this is the case, it would seem to violate the letter, or at
least the spirit, of the protective order Your Honor has already issued.

If defendant continues in this vein, it seems likely that these suppliers will be
forced to break off their relationship with our client in order to maintain their own
businesses; defendant will then have succeeded in circumventing the protective order and
shutting down our client's business without bothering to wait for an adjudication of this
case on the merits.

David Stein

cc:  Francis J. Earley, Esquire
Scott D. Matthews, Esquire
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EXHIBIT A
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|
[J You ARE COMMANDED to

teatify in the shove case,
PLACE OF TESTIMONY

Issued by the
STATES DISTRICT COURT
TERN DISTRICT OF NEW YORK,
' X
S & L VITAMINS, INC., :
- PlaintiffCounterclaim Defedgant, :
v. : 05 CV 1217 S)ML)
AUSTRALIAN GOLD, INC,, :
Defendant/Counterclaim Plaintify. :
, X
AUSTRALIAN GOLD, INC,, :
' Third Party Plaintiff, :
V.
LARRY SAGARIN AND JOHN s
110, :
Third Party Defeadants, :
X
TO: Midnite Sun Tanning §alon
1183 Suntise
- Bay Shore, NY 117

| in the United States Distriot Court at the place, date, and time specified balow to

COURTROOM

[J YOU ARE COMMANDED to appesy
inthe shove case,

at the place, date,andﬁmcepeciﬁodhelowtotesﬁfyuﬂnﬁldngofa deposition

PLACE OF DEPOSITION

DATE AND TIME

B YOU ARE COMMANDED 1o

and permit inspection and
place, date, and time specified below (list or objects):

copying of the following docurents or objects at the

See List of Docliments on Attachment A

Offices of Mintz Levin Cohn Ferris
666 Third Avenue, 25" Floor, New

Jlovsky and Popeo, PC, Chrysler Ceater,
Ypprk, New York 10017

DATS AND TIME
October 21, 2005
10:00 a.m.

! | YOU ARE COMMANDED to permi

inspestion of the following premiges st the date and time specified below,
_ TE AND TIME

Any organization not a party o this
oﬁcm,,dilmumm‘ agents, or
Mmﬂ,mmmwm&npmon
B5U SIGNATORE
&S T RESE AND PHONE
Francis J. Barley, Mintz Levin Cohn Fi
Chrysler Center, 666 Third Avenue, 2.

tﬁuhmjmwﬁmbpomfw&euﬁmdnmmmmmum
pmuwhommmhsd&miubehdf,mdmymmmmhpm
testify. Federal Rules of Civil Procedures 30(b)(6).

IF ATTORNEY FOR FLAINTIFF OR DEFENDANT)
Aftorney for Australian Gold, Inc.

Glovsky and Popeo, P.C.
Floor, New York, New York 10017, Phonc: (212) 692-6230

DATE
October 7, 2005 -

8 3dvd
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— (Se[Rule 48, Federal Rules of Civll Procedure, Parts C4D on Roverse)

PROOF OF SERVICE
DATE : FLACE
SERVED ON (FRINT NAME] ! MANNER OF ERVICE
"SERVED ON (PRINT NAME) TIILE
DECLARATION OF SERVER
I declare under penalty of under the laws of the United States of Amcrica that the foregoing

information contained in the Proof of Service is true and correct,

Executed on

DATE SIGNATURE OF SERVER

ADDRESS OF SERVER

{f) tequites disclosure of an wnrstained axpert’s opinion o
mmﬁmmmmwmmummhmmvmm
mmm‘-mMmuumxwm.u

i (@) mqﬁulmmhmnmummﬁlw
(1) A Puty o 20 attomey responsible for the (bsuance sod setvice of a wlmmmﬁaupmenmvelmmlwmﬂntomdm.ﬂum
subpocaa eball trke reatanatile steps yo kvold irposing urifiue burden o expense on @ ay, to protect a person subject 10 ar affested by the subpoens, quash or modify
pemon subject i that subpoonas. The court on behalf of which the subpocna was the nbpoena, or, if the party in whose bebalf the mbpoen s issuad thows &
issucd shall enforce this duty and impoes o the party q attomey in breach ofthis  Substential need for the testimony or miaterial that canot be otherwise met
duly mn apitopriate sanction which may inclads, but is i Tismited 10, logt aamnings mmtmduchnﬁhpwumhtﬁepmmﬂnmhmmmu
: fas_ ; dd d will be bly ¥ d, the court may order appeatance of
production only upon speelfied conditions.

of dosighutid books, papers, documents or tmgible things] or ingpestion o premaes  (4) DUTTES IN RESPONDING TO SUSPORNA

nocd ot appoar fn petson at e pitise of production o unless cominanded

10 sppear for ing of krial. (D A pemon reiponding 0 2 subp ot ey docurmets sl
. ) mduudwmnﬂ:eymhpthﬂwmdmdhﬁmumnmm

B) Subject to ()2) of fhis nileyl 4 peruon commanded o w0 label thean ko comespond with the categorics in the demand,

produce and perit inspaction copying toey, withinl| 14 dayx after service of .

#ubpoeas o befors the time spacified far compliance if sl tmeigless han 14days () When informaon subject to a subpoens is withheld on & claim that it

ks setvice, serve wpon the prty or attornty designatod In the subpocna written umﬂm«m:mmpmﬁuuﬁﬂmmﬁmnmhmhnm

objection ¢ ingpection or copying of aay or all of the desil materials orof the  Be made expressly and shall be supported by a description of the natire of the

premmises, If objogtion is made, the party strving the subpoiiy shall not be entitled to dmmu._mmkm:.wumgm:mmmummmmh

inspect mnd copy matsrials or inepest tho promize Pasant 10 an onder of the  $06 dermding party 0o contast the elaim.

court by which the smbpoena was issued. I objection | been winde, the party

® Cn timely tnotion, the court by which g gibpaes
Mwn&?&hmﬂ'u i .
G)Nllhdbwmmbhﬁﬂfwuﬂw
{i1) reqaires & parson who it not a party d an officer of & party to
uvelm:plmmmlooui!uﬂmmm o ides, i
emplayed or regularly transacts businaas in pemon, g
wwlamntehm(c)m)(iﬂ)cmhmb.wdum oy
be contmanded to trave! frum any such place witkin the e

hald, o !
(i) vequires discloanre of peivileged or offier protectnd

and o excepsion or waiver applies, or o offier p toatter
(iv) sulgjocts 2 person ta wndue burden,

®) lfn(l‘\)bpou-_ o o i

}} requircs dixclosure of & trads seeret g othar confidential

teaearh, dcvelopment, or commerclal information, or

28 Fvd {TON QWY SHAVIDOLNY 8880956916  PS:.B GOBZ/EB/TI
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ATTACHMENT A

DEFINITIONS
1. The list of ﬂowmnt set forth below incorporates by reference the Unifotn Definitions
of Discovery Requests sct | rth in Local Civil Rule 26.3,

2. Without limiting th definition provided in Rulc 26.3, the term “document” is used herein

in the broadest possible sers

originalg are not nvailablo).i

-and includes, without limitation, all originals, copies (if the
non-identical copics and drafis of the following items, whether

: contracts, agreements, communications, writings,

similes, memoranda, records, réports, books, summaries or
records of telephone converbations, summarics or records of personal conversations or
interviews, diaries, calendars, forecasts, statistical statcments, work papers, e~mails, web-pages,
electronic bulletin boards, 1ddgers, drafts, graphs, charts, accounts, analytical records, minutes or
records of meetings or confdrences, consultant’s reports, appraisals, records, reports or

gummaries of nogotiations, Yrochures, pamphlets, circulars, trade letters, press releases, notes,

a - » I
marginal notations, bills, invpices, checks, photographs, tape recordings, videotapes, microfilm,

microfiche, floppy diskettes,lists, journals, advertisements, file folders, computer tapes and hard
drives, source code, objeot-cl e or other computer language or recording, and any other writing
or medium for the storage, regrieval, recording, compilation, or tranemission of data, whether
mechanical, el‘ectromagnctic pr other, of whatever description, however produced or reproduced,
uals, handbooks, passcodes, passwords, or any other information

together with all programs, ]

necessary (o interpret or
* Il
documents within the files ofl

such data, within your possession custody or control, including

our atiomeys, consultants, accountants or agents.

€0 Hovd TIN0N ANV SHAYEB0LNY ' 8980956916
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DOCUMENT REQUESTS

gits related to any communications between you and S & I, Vitamins,

2. Any and all copies ¢f any contracts or agresments between you and S & L Vitamins, Inc.,
e, bodysourceonline.com and/or Larry Sagarin which have been

ts that refloct all sales madc by youto S & L Vitaming, Inc.,
bodysourceonline.com and/or Larry Sagarin from January 1,
any Australian Gold, Swedish Beauty and/or Caribbean Gold

thesupplenet.com, Body Sogree, bodysourceonline.com and/or Larry Sagarin for the purchase of

6. Any and all o-mails Hetween you and § & L Vitarins, Inc., thesupplenct.com, Body -
Source, bodysourceonline.cqm and/or Larry Sagarin from Jamuary 1, 2002 through the present,

7. Any and all documenis related to any ownership interests, management or control of your
business by S & L Vitamins,|Inc,, thesubplenet.com. Body Source, bodysourcconline.com and/or
Lary Sagarin.

P 1350W ANV SHAWMBOLNY 8889956915 P50 GBOZ/EB/TI
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ts which identify any distributor or supplier from whom you have
empted to order or purchase, any Australian Gold, Swedish Beauty
and/or Caribbean Gold Praucts from January 1, 2002 through the present, including eny and all

" purchase orders, invoices, fontracts, or agreements.

NYC 339886vI
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EXHIBIT B
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AQ 22 (Rev. 1/34) Subpoena in 2 Civil Case

: Issucd by the
United States District Court
EASTERN - DISTRICT OF NEW YORK
S &L VITAMINS, INC, : SUBPOENA IN A CIVIL CASE
Plaintit’Conctesetaim Defendant, _
v . CASE NUMBER:' 05-CV 1217(JS)(ML)
"Ausnm.lm GOLD, INC., .
Defendent/Connterelaim Plaindff,
AUSTRALIAN GOLD, INC., x
Third Party Plalatif,
Yo
LARRY SAGARIN AND JORN DOES,
1-10,
Thisd hrlyll)afaudant.
X
TO: Damny Sheehan
Yucatan Taming Salon
79 West Main Street
Smithtown, NY 11787
ﬂYOUARECOMMANDBDmappeatuﬂmphce, date, and time specified below to testify at the taking of a
—doposition in the above case. :
PLACE QF DEPOSITION DATE AND TIME

RIVOU ARE COMMANDED 1o produce and permit inspection asd copying of the following documents ot
objections at the place, date, and time specified below (list docuents or objects):

SEE ATTACHED EXHIBIT A
PLACE DATE AND TIME
MINTZ LEVIN CONEN FERRIS 11/14/2005 $:00 p.m.
GLOVSKY AND POPEO, P.C.
Chrysler Center .
666 Third Avenuc

New York, NY 10817

[1YOU ARE COMMANDED to pezmit inspection of the following premises at the date and time specified below.
PREMISES

DATE AND TIME

Auny organization not a party to this suit that is subpoenasd for the taking of 4 doposition shall designate one or more

YIf action is pending in district other than district of issuance, state district under ¢age number,

¢ 'd  6GE6"ON ' -AQ08 OLNY SLY3ANHOS  Wd9Z:5 007 "L “Aol
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AD 88 e w4v in a Qivil Cuse
pars _PROOPR OF SERVICE pracs
SERVED
SERVED ON (PRINT NAME) MANNER OF SERVICE
m TIILE
DECLARATION OF SERVER

1 declare under penalty of pesjury under the laws of the

United States of America that the

fotcgaing information contained in the Proof of Service is true and catrect.

Bxecuted on

SIGNATURE OF SERVER

ADDRESSE OF SERVER

Rule 45, Federal Rules of Civil Procedure, Parts C & D:

(9 PROTECTION OF PERSONS SUBJECT TO
SUBPOENAS,

(l)AwtyurmMuymmeebrﬂueisumadswced
mmmmmmawummmmu

party o attomey in brcach of this duty an Rppeopriats sanction which may
mchde.hnwmnmnedm.hamhymmmmempy'nh.

.G)G)A'mmmﬂumwmwmm
copying of designated books, papers, documenns o tmgihie things, ot
mwoqdpmmknmdmmi»pmmﬁepmdmm
or spectian unles; commanded to appear fr degosition, hearing or trigl

: (B}&:lq‘en?m(d)wotlhﬁmk.spmnmmdedm
ye@umdpmmpnﬁmmdmwingmy.m 14 days afer
denwmmmhmwm

any s all of the designated wrterials or of the pretnises. If objection i
mmmsqﬁeeﬁeampmﬂnmhemﬁmd_mmm

{3) (A} On timsly rmation, the court by which & subpocna wag issusd shall
quash or modify the subpoem ifit
0] fils to allow reasonable time for conmplizes;

INDY 1631804v.1

S 'd 6856 ON

@) reqnimapmwlmismtumarmolﬁcuoum
wgrm)paphcemathml%mﬂuﬁvmﬂwphcewﬁmﬂmtwm
nsg!qumhyd_wugulu!yumbuﬁnmhmmepcm
mghmmmoruh:u(e)oxﬂ)@ofﬂﬂmk,m:m
nuymodwhmanﬁlb:mmwmmvdﬁmaysmm
within the state in which the trial is held, ar

. Qi) requires disel of privileged or ather 1
and na exception 7 waiver applics, or
(iv) subjects a permon to undue burden.
{B) ¥a subpoms

() requireg diselosure of 2 trade storet or other confidential
regeach, of cammercia) mfanmation or

d rtter

weasonibly compensated, e court may
mwpmm'pmdlﬂiunnﬂyupmwm conditions,

(d) DUTIES IN RESPONDING TO SUBPOENA

(l)Aummpmdingtoambpommmdmmm
pwhuﬁmuﬁqmmhmmmmmofwmwm
Wmmmnmwmmmhﬁcw

tz)minﬁmasmmljmmulbpmuuwmldmldaim

that it is privileged subject to p ion 21 trial preparetion rterials, the

mmmmmwmmuwwam«m
fite d i or things not produce] that i

mﬁci'mtomhhmémﬁqgm{:mmﬁsdﬁm

-AQ0§ 0LNY S1434NHIS

Nd9z:G GO0 "L "AON
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officers, dimcﬁns,ormagingagems,drother testify : ]
, ¢ persons who consent to on its behalf,
' eachpetsondcs@ned,lbcmamrsonwhxchﬂ:cpmonvdnmﬁfy. Fedaralknlssofmvﬂ?m:ii?zrl?gosgx?;m o

-
ISSUING OFFICER SIGNATURE
R AND TTTLE (INDICATE IF ATTORNEY FOR DATE
lif2/o
" FFICER'S NAME, SS AND PHONE NUMBER ST .X/
Francis J. Barley, MINTZ LEVIN COHEN FERRIS GLOVSKY AND POPEO, P.C., Chryslar Center, 666 Third

Avemig, New York, NY 10017, telephone (212) 935-3000

(See Rule 45, Federat Ruleaof Civil Praccdure, Pexts CED on Reverse)

€ 'd 64e6-ON -AGOS.OLHV SLYIANHOS  Wd9Z:G G007 *L AN




Case 2:05-cv-01217-JS-MLO  Document 46  Filed 11/21/2005 Page 13 of 14

Exhibit A

1. All telephone reoorﬂs for the last two years for the telcphone tumber (631) 265-
0009otanyoﬂuzuﬂephanenmnﬁnmusaibyihumnuxTmmnngSaknx

2. All telephone records for Danny Sheehan's cellular telephone number, including
but not limited to (631) 375-4108 or any other telephone number used by Danny Sheehan for the
last two years,

3, All bank statements for Yucatan Taring Salon for the last two years.

4. Any and all financial records of Yucatm Tanning Salon related to sales of
Australian Gold®~, Swedish Beanty™or Caribbean Gold™ tamung lotions for the last two years.

5. Any and all records prepated or mmniained by Yucatan Tenning Salon for
purchases of Ausn'ahan Gold~, Swedish Beauty™ and/or Caribbean Gold™for the last two years.

6. All corporate tax returns for Yiyeatan Tanning Salon for the tax years 2003 and

2004, '

7 Allindividualtaxretumsfora]lownmonucatmTanningSalonfnrthetzx
years 2003 and 2004, . |

8 Any and ali invoices prepared by_ Yucatan Tanning Selon given to or showa to
Larry Sagarin, § & L Vitamins, Inc., Body Source, Steve (last name unknown), or any other -
agent or employee of any of them.

9. Copies of any and all rebaie checks received from Australian Gold.

10,  Copies of any and all correspondence between Yucatan Tanning Salon and/or any
of its owners or employees and Austratian Gold.

11. Any and all agreemonts between Yucatan Tanning Salon and Australiaq Gold,

§ -d 6GE6ON -AQG09 0LNY S1Y34NHOS  WdL¢:G G00C "L “AON
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12, An employee fist of all owners and current employees of Yucatan Taming Salon

including their name, address and telephone number,

INDY 1631563v.1
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