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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT NEW YORK

RALPH VARGAS and :
BLAND-RICKY ROBERTS, : Case No. 04 CV 9772 (WHP)

Plaintiffs,
- against -
PFIZER, INC., PUBLICIS, INC., FLUID
MUSIC, EAST WEST COMMUNICATIONS,
INC. and BRIAN TRANSEAU p/k/a “BT”,

Defendants.

DECLARATION OF ANTHONY RICIGLIANO
I, Anthony Ricigliano, declare:

1. | am a musicologist. | have been retained by the defendants Pfizer Inc.,
Publicis, Inc., Fluid Music, East West Communications, Inc. and Brian Transeau
p/k/a “BT" to render an expert opinion, as a musicologist, regarding (i) the
originality of plaintiffs’ work, and {ii) a comparison between the plaintiffs’ work on
the one hand, and, on the other hand, the Celebrex commercial and the musical

track entitied Aparthenonia.
 Credentials

2. |taught at the Manhattan School of Music for 31 years and held the post of
Chairman of the Theory Department from 1979 until my retirement in May 2000.
| hold a Master of Music degree from the Manhattan School of Music and also

taught in various public and private schools as well as at the Juilliard School of

Music. | have written two books on contemporary music: Popular and Jazz

Harmony and Melody and Harmony In Contemporary Songwriting. Attached as

Exhibit A is my current Curriculum Vitae.

3. Since 1979 | have served as an expert musicologist in numerous copyright
infringement cases and have testified in court and have never been excluded from
any case. Some of these cases are listed on my Curriculum Vitae (which includes

a list of trials, recent depositions, etc., and my hourly rate).
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Materials Reviewed

4. In undertaking this analysis, | reviewed the following material:

(a)} Along-playing vinyl recording entitled “Funky Drummer Vol. IL.” containing
the plaintiffs' drum track Bust Dat Groove (w/o ride).

(b) An mp3 audio file containing a sound recording of a Celebrex commercial,
provided by defendants’.

(¢) An mp3 audio file containing a sound recording titled Aparthenonia.

(d) A copy of the plaintiffs’ amended complaint.

(e) The declaration of Rhys Moody of East West Communications, Inc.,
containing as an attachment Pro Tools (a professional sound recording and
editing program) waveform graphs of each recording. These graphs are
attached as Exhibit B.

() Musical transcriptions, created by my company Donato Music, of each of
the recordings | have reviewed.

(g) Various drum training books or method books. A list of the books reviewed
is attached as Exhibits C. Relevant excerpts of these books are attached as
sub-parts to Exhibit C.

(h) A compact audio disc, compiled by Donato music, containing recordings of
-Bust Dat Groove, the Celebrex commercial, Aparthenonia as well as examples
of other relevant recordings as referred to herein. The compact disc is Exhibit

D, along with a track list.

Non-originality of Bust Dat Groove

5. After reviewing, analyzing and comparing all of the materials listed above |
concluded that the Bust Dat Groove recording consists of a basic one-bar
percussion pattern that is looped (i.e., repeated) approximately 27 times and is
about 1 minute in length (see Exhibit D, track 1). This recording represents a basic
groove track (verified by the title of the track) that establishes a rhythmic bed or feel,
not unlike the ohm-pah-pah of a waltz or basic 6/8 rhythmic feel of a jazz waltz.
Percussion tracks like Bust Dat Groove that contain rudimentary rhythm patterns
are rarely distributed as pop music and generally not listened to for personal

enjoyment. This track appears to be created to accompany a musical



composition that makes use of pitched instruments (that is, instruments utilizing

melody and harmony).

Furthermore, it will be demonstrated that the percussion patterns contained on
Bust Dat Groove are so basic that they can be found in elementary drum set
books dating back to the 1960's. Therefore, the rhythm patterns in Bust Dat
Groove do not, singly or in combination, contain any original rhythm patterns that

rise to the level of protectable musical expression.

6. Bust Dat Groove consists of four individual percussion tracks - high hat
(cymbal), snare drum, tom-tom drum and bass drum - repeating a one-bar rhythm
pattern. For review, two bars of Bust Dat Groove transcribed into musical notation
are given below. Since these instrumental rhythms do not have specific pitch, they
are placed on a single line, rather than the traditional 5-line staff used for
instruments that produce a definite pitch (e.g., a flute or guitar). Notes that do not
have specific pitch are often shown using an X’ rather than a conventional note
head.
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7. The high-hat part (line 1) consists of a series of eighth-notes. The snare drum

(line 2) contains a guarter-note hit on beats 2 and 4 (marked >). These percussion
parts consist of standard commonplace rhythms both individually and in

combination that are not original with Bust Dat Groove.

Almost all of the percussion drum set study or method books present this rhythmic
combination — cymbal (high-hat or ride) using straight eighth notes with the snare
drum emphasizing beats 2 and 4 — as a rudimental non-original combination.
Therefore these rhythm patterns singly or in combination cannot be considered to

be protectable musical material.



8. This point is illustrated by numerous examples found in the percussion
books in Exhibit C. The basic cymbal (high-hat or ride) and snare drum rhythm
patterns shown below is taken from the 1972 book titled Ultimate Realistic Rock

Drum Method by Carmine Appice page 10 Exercise 1 (see Exhibit C 4).
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Virtually identical examples of these rhythm patterns are found in Exhibit C 2, page
6, Exercise 9; Exhibit C 5 page 34 Exercise 1; Exhibit C 6 page 9; Exhibit C 7 page 5;
Exhibit C 8 page 17; Exhibit C 9 page 20; Exhibit C 10 page 17; and Exhibit C 11
page 4 Exercise 2 and 3.
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(Some of these books postdate Bust Dat Groove, but never the less show that the
rhythms in question remain basic, standard drum patterns within the contemporary
style or idiom. Indeed Exhibit C 7 that includes these rhythm patterns, is titled The
Phunky Hip-Hop Drummer).

A recorded excerpt of this example is given on track 4 of the compact audio disc
marked Exhibit D. Tracks 7, 8, 9, 10 and 11 on this audio disc contain excerpts from
commercially released songs that make use of the same hi-hat, snare drum
patterns. Further information about these songs is contained in the frack list found
in Exhibit D. Transcriptions of each excerpt that illustrate these high-hat and snare

drum patterns in these recordings are attached to Exhibit D.

9. The tom-tom drum figure (line 3 from Bust Dat Groove) represents a short
rhythmic figure in which the first three notes move into and emphasize the fifth eighth
(x) in the high-hat pattern or the third beat within the bar (see * beat 3).

Based on my review of percussion method books, this rhythmic figure is referred to

as a 4-note ruff or four stroke ruff.

Bust Dat Groove (wW/ ride)

. Beats: 1 2 g 4 N

1. High-hat | |[-l-@ 5 R 5 R R
e - r+r . rrnerr oL rr
[t )Y * 2 by * )Y

3. Tom-tom a . 3 L e
o [ 7 gpi - - [ [




The first three notes of the “ruff’ figure are often notated differently in musical
transcriptions or drum set books. The three preparatory (unaccented) notes
moving into each beat (accented note *) may be shown with specific time value
as in Bust Dat Groove above, or, as in Example A below (taken from Exhibit C
book 3 page 17). They may also be shown as smaller notes indicating that
their time value is not counted in the rhythm of the bar (Example B taken from
Exhibit C book 1 pages 16 and 17).

Ex. A Ex. B
Beat: 1 2 3 4 Beat: 1 2 3 4

10.  The “ruff’ figures shown above and their use in combination with the high-hat

and snare drum patterns constitute a rudimental combination.

In drum method books the “ruff’ figure is fundamentally given moving into a basic
beat - 1, 2, 3, 4 (as in Example A and B above). Therefore, the movement into beat
3 in Bust Dat Groove is a fundamental placement of this rhythmic figure within the
bar. Thus these three percussion instrumental patterns (high-hat, snare drum and

tom-tom), are not original singly or in combination with Bust Dat Groove.

11.  The bass drum in Bust Dat Groove contains two basic rhythmic figures. The
first figure (labeled Fig 1) consists of a three-note group. The first note is referred

to as a pick-up note (p) that moves into two eighth notes (equal in time value)
appearing on the first beat {(or downbeat) of the bar.

The second rhythmic figure (Fig 2) beginning on beat 3, consists of three-notes
often referred to as a short-long-short figure. This rhythmic group may be notated as

in Bust Dat Groove (below) or as a sixteenth, eighth, sixteenth note figure.

Bust Dat Groove

— 9t  _Fig2 = Fig1 Fig 2
I 1 I 1

P P P
Neo I )Y e . . .
L A e 11 o Sy S A 1




12, These bass drum rhyfhmic figures were located in drum set study books
that contain sixteenth note rhythm patterns. Both figures were found appearing in
the same rhythmic placement as in Bust Dat Groove. Therefore these figures and
their placement within the bar are not original with Bust Dat Groove.

The examples below from page 17 of the 1972 book titled Ultimate Realistic Rock
Drum Method Exhibit C 4, contain the basic high-hat and snare drum rhythm
patterns in combination with Figure 1 and Figure 2 of Bust Dat Groove. These

examples are recorded on Exhibit D tracks 5 and 6.
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Virtually identical examples, recorded on commercially released songs, that
make use of the same high-hat, snare drum patterns and the bass drum rhythm
pattern (Fig. 1) in Bust Dat Groove are found in Exhibit D tracks 7 and 8.

13.  Even if one of these relatively simple patterns (singly or in combination)
were not commonplace, they are too fundamental to percussion parts or
contemporary performance practice to be the exclusive ownership of one
individual. Limiting the use of basic rhythm patterns such as these would place
too great a restriction on performers and arrangers.

Ownership of basic musical material would not only be restrictive but chaotic.
Any two compositions performed within the same style would almost of

necessity contain the same or similar rhythmic patterns or rhythmic combination




of patterns in order to create that specific style. Two works in the Latin style or within
a specific dance such as a Tango will make use of a basic “groove” or rhythm
patterns that cannot be owned by a single artist. This is also true of contemporary

styles such as pop, hi-hop, etc.

Comparison of Bust Dat Groove and Aparthenonia

14.  Aparthenonia consists of four individual percussion tracks (high hat, snare
drum, tom-tom drum and bass drum) performing a one-bar pattern (lasting
approximated 9 seconds or 2 and one-quarter bars in length, see Exhibit D track 3).
When the percussion parts utilized in the Aparthenonia track were compared to the
Bust Dat Groove track, | concluded that although these percussion tracks contain
similarities, they also contain distinctive differences (these tracks are shown below).
Aparthenonia and Bust Dat Groove make use of the same high-hat and share
drum parts. That is, the high-hat consists of straight eighth-notes and the snare
drum makes use of quarter-note hits on beats 2 and 4.

As noted previously these percussion parts consist of standard commonplace
rhythms both individually and in combination that are not original with Bust Dat

Groove, they cannot be considered to contain protectable musical material
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15.  Furthermore, there is a slight, but significant, difference in the placement
of the open or splash effect within each high-hat part. This is signified by the
open note head rather than an x note (see “0” placed above these notes in the
previous example). In Bust Dat Groove the open effect appears on the second
eighth of the bar while in Aparthenonia it appears on the first eighth of the bar.

16.  While both tracks use the same four-note “ruff’ tom-tom drum figure, the use
of this figure and its rhythmic placement within the bar is different.

in Bust Dat Groove the figure moves into and emphasizes the fifth eighth note (x) in
the high-hat pattern or the third beat within the bar (see * below).

In Aparthenonia this short rhythmic figure is omitted in the first bar but is used to
move into bar 2 emphasizing beat 1 - the first eighth (open effect) of the high-hat
pattern (marked *).

As stated earlier, this “ruff” figure and its use in combination with the high hat
snare drum patterns is considered a rudimental combination. In the drum set
study books this figure is fundamentally placed in both positions, that is moving

into beat 3 as in Bust Dat Groove or into beat 1 as in Aparthenonia
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17.  The bass drum rhythm pattern used in Aparthenonia is distinctively different
from the rhythmic pattern utilized in Bust Dat Groove (see below).

The first rhythmic figure in Bust Dat Groove (labeled Fig 1) consists of a three-note
group. The first note is referred to as a pick-up note (marked p) that moves into two
notes equal in time value (eighth notes) appearing on the first beat of the bar.

The first rhythmic group in Aparthenonia consists of two notes unequal in time
value (long-short) a dotted-eighth sixteenth-note figure placed on the first beat of
the bar (there is no a pick-up note).

The second rhythmic figure (Fig 2) in Bust Dat Groove consists of a three-note group
that may be referred to as short-long-short.

The second rhythmic figure (2) in Aparthenonia consists of a four-note group that

may be referred to as short-short-long-short.

Bust Dat Groove
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18.  Although the short-long-short part of figure 2 may look similar, the two figures
are overali different. Furthermore, the portion that is the same (short-long-short) is a
very common rhythmic figure that is included in percussion drum set study books
that contain sixteenth note rhythm patterns. This figure utilized in the bass drum is
frequently placed on beat 3, see Exhibit C 4 pages 26 (lines 2, 3, 4) and 27 (lines 2
and 3) Exhibit C 7 page 21 number 7. The entire Aparthenonia 4-note figure 2,
placed on beat 3, is shown as a basic rhythmic unit on page 22 of Exhibit C 7

number 14.




Thus even a partial similarity between these bass drum patterns does not rise to
the level of original musical material created by the drum groove track Bust Dat
Groove. Furthermore, it is obvious, that due to the distinctive differences between
these percussion parts, that Aparthenonia is not a reproduction or sample of Bust

Dat Groove.

This conclusion was confirmed by the review and analysis of the waveform graphs
(provided by the defendants) that were created with Pro Tools - a professional

sound recording and editing program (Exhibit B).

When the waveform of each track is compared it becomes readily apparent that

these tracks have significant differences in overall content.

Compare each waveform, especially those portions shown below the word
“Difference 1, 2, and 3” in the row marked comments. On the first page below
Difference 1, in “Funky Drummer” the waveform is essentially flat whereas there are

sharp vertical sound waves in the “BT" track.

Aparthenonia and Celebrex

19.  The Celebrex track reviewed consists of twenty-six (26) bars in length and
utilizes seven different instrumental parts: three pitched instruments synthesizer,
guitar, electric bass (shown below on the traditional 5 line staff) and four non-
pitched instruments high-hat, tom-tom drum, snare drum and bass drum (placed

on a single line), see Exhibit D track 2.

The four percussion instruments at issue represent in this recording a basic groove
track that establishes a rhythmic bed used to accompanying the musical
composition.

The principal musical parts of this composition that contain pitch, rhythm and
harmonic material include the electric bass, guitar and synthesizer. At least one, but
more often two of these instrumental parts appears in every bar of this commercial.
These instrumental parts represent the featured key musical themes and/or jingles

of this commercial. This is apparent by listening to track 2 of Exhibit D along with the

10




complete score of this composition that is provided in Exhibit E. The first bars in

which all three pitched instruments appear together are shown below

Celebrex (bars 10-12)
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20.  The four percussion instrumental tracks taken from the Celebrex spot are
given below. These four tracks make use of the same four percussion tracks found
in the Aparthenonia recording. However, the Celebrex spot presents these tracks
as a four-bar pattern that is stated six and one-half times throughout the 26

measures of this commercial
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21.  While Bust Dat Groove consists of a repeated one-bar pattern, the

Celebrex spot contains a percussion track that is a four-bar rhythm pattern.

This may be seen by the omission of the tom-tom drum hit at the beginning of

each four-bar pattern (see *Rest in bar 1 of the Celebrex example above).
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22.  This musicological comparison has illustrated that (with the one exception
previously noted) the percussion parts of the Aparthenonia and the Celebrex

tfracks are the same. However, they are overall significantly different in rhythm and
structure from Bust Dat Groove. Therefore, it appears that the percussion parts in

Aparthenonia and Celebrex were not sampled from Bust Dat Groove.

This conclusion was confirmed by the review and analysis of the waveform
graphs (provided by the defendants) that were created with Pro Tools - a

professional sound recording and editing program (see Exhibit B).

23. The Aparthenonia and Celebrex tracks overall are not substantially
similar to, or do they contain any protectable musical material found in the
percussion parts of Bust Dat Groove. Any similarities, such as the traditional
snare drum hits on beats 2 and 4, are due to the use of basic musical

elements or musical material that is characteristic to this style or type of music.

24, 1t is difficult to believe that one would consider that any of the similarities or the
combination of any of the somewhat similar elements between these two tracks

justifies a claim of copyright infringement.

This is especially true since two of these elements represent similarities that have
been a staple of the contemporary style in the contemporary popular idiom for
decades. Even if the creator(s) of Aparthenonia utilized Bust Dat Groove as a
model for their work (which | do not believe is the case) they have not copied any
protectable or substantive musical material. A claim of copyright infringement is

therefore without foundation and without justification.

25. | declare under penaity of perjury pursuant to the laws of the United States
that the foregoing is true and correct. Executed this 29" day of June 2005 at
Scarsdale, New York 10583.

Anthony Riefgliano
Musicologist
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