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Plaintiff Anucha Browne Sanders ("Browne Sanders" or "plaintiff") submits this
memorandum in support of her motion for partial summary judgment against defendants
Madison Square Garden, L.P. ("MSG") and James L. Dolan ("Dolan") (collectively,
"defendants") on plaintiff's claims of retaliation arising from Title VII of the Civil Rights Act of
1964 ("Title VII"), 42 U.S.C. § 2000e-3(a), New York Executive Law § 296 ("Executive Law")

and the New York City Administrative Code § 8-502 ("City Code").

PRELIMINARY STATEMENT

Anucha Browne Sanders believed that she was experiencing sexual harassment at
her job. She reported the harassment and became concerned because nothing was done to correct
the situation. She engaged counsel to complain to her employer on her behalf. Before that,
Browne Sanders spoke to a number of her colleagues about the circumstances of her complaint
and requested that several of them document discriminatory incidents that they had relayed to her
that she believed to be relevant to her complaint. After Browne Sanders retained counsel, her
attorney and MSG's counsel discussed the substance of her complaint and exchanged positions
on settlement. MSG also began to investigate Browne Sanders' allegations. Approximately one
week after her counsel first contacted MSG, the company prohibited Browne Sanders from
coming to MSG's offices. Three weeks later, MSG fired her.

James Dolan, MSG's Chairman, made the decision to fire Browne Sanders. At his
deposition, Dolan testified as to the factors that contributed to his decision. Two of the decisive
factors, Dolan claims, were: (1) Browne Sanders' interactions with her colleagues about her
allegations of bias, interactions Dolan claims were contrary to MSG's policy and amounted to

"tampering” with MSG's investigation; and (2) the monetary settlement demand made by
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Browne Sanders' counsel, which Dolan thought was "ridiculous." These admissions compel a
finding that Browne Sanders was fired for engaging in protected activity. The anti-
discrimination laws protect employees who seek to gather evidence and elicit support for a claim
of discrimination. They also protect employees who retain counsel and offer to settle a potential
discrimination lawsuit. While determining an employer's intent is usually a fact-bound nquiry
that is not susceptible to summary adjudication, Dolan has left no doubt about his unlawful
motivations. Accordingly, plaintiff is entitled to partial summary judgment on her retaliation

claims against MSG and Dolan.

STATEMENT OF FACTS

Browne Sanders' Performance History At MSG

Browne Sanders began her employment with MSG in November 2000 as a Vice
President of Marketing for the New York Knickerbockers ("Knicks™), a National Basketball
Association ("NBA") franchise owned by MSG. (Plaintiffs Statement of Material Facts
Pursuant to Local Civil Rule 56.1 ("PL. 56.1") 1 1) Browne Sanders was hired by Stephen Mills
("Mills"), who was then the Executive Vice President for Franchise Operations for MSG. As
Vice President of Marketing, Browne Sanders reported to Mills. (Id.)

On or about March 11, 2002, MSG promoted Browne Sanders to the position of
Senior Vice President, Marketing & Business Operations of the New York Knicks. (PL 56.1 14)
In this new role, plaintiff continued to report to Mills, who at that point had been promoted and
held the position of President, MSG Sports Team Operations. (Id.) Both before and after
Browne Sanders' promotion, she received outstanding performance evaluations, as well as

significant bonuses and raises. (Pl. 56.1 41 2-12)

244578 v2 2
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In or about the early part of 2005, Mills completed a performance appraisal for
Browne Sanders for the calendar year 2004. In that document, Mills assigned Browne Sanders
an overall performance rating of 4 on a scale of 1 to 5, denoting that plaintiffs overall
performance for 2004 "exceeded expected performance.” (Pl 56.1 4 10) In or about February
2005, MSG awarded Browne Sanders a bonus of $76,000, which represented approximately 36%
of her 2004 salary. (PL 56.1 § 11) On or about April 6, 2005, MSG made an "adjustment" and
raised Browne Sanders' annual base salary from approximately $213,000 to $250,000, an
increase of over 17%. This raise was retroactive to January 1, 2005. (P1. 56.1 9 12)
Facts Related To Plaintiff's Sexual Harassment Claim'

On or about March 23, 2004, Frank Murphy ("Murphy"), then a Senior Vice
President of Basketball Operations, referred to plaintiff as a "bitch” during a conversation that
Murphy and plaintiff were having in plaintiff's office. The same day, Browne Sanders called
Isiah Thomas ("Thomas"), the Knicks' President of Basketball Operations, to complain about
Murphy's unprofessional conduct because Murphy reported to Thomas. During plaintiff's
conversation with Thomas, Thomas admits that he may have said, referring to Browne Sanders’
complaint about Murphy, "I'll fucking handle it." (P1. 56.1 Y 13-14)

In or about October 2004, Thomas asked Petra Pope ("Pope"), who was then the
head of the New York Knicks' female dance team, to check on the referees before games. Pope
told Browne Sanders that Thomas had asked her on more than one occasion to check in on the

referees and make them "happy,” which Pope said meant that she was being told to flirt with the

! The following is not a complete statement of the evidence supporting plaintiff's sexual

harassment claim. Rather, the facts recited are only those as to which there is no dispute.
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referees. Pope further told Browne Sanders that she did not want to continue to do what Thomas
had asked her to do. (Pl. 56.1 99 15-17)

After a Knicks basketball game on or about December 29, 2004, Thomas
embraced Browne Sanders, who pulled away from Thomas' embrace. A few minutes later,
Browne Sanders told Jeff Nix ("Nix"), who was the Knicks' Assistant General Manager, that
Thomas had told her that he was "in love" with Browne Sanders and compared his feelings to the
movie "Love and Basketball." (PL 56.1 4§ 18-19) The following month, Faye Brown
("Brown"), plaintiff's assistant, told Browne Sanders that she had witnessed Thomas looking at
Browne Sanders up and down, while biting his lip and "checking [her] out.” (P1. 56.1 % 20)

On or about May 11, 2005, Browne Sanders had a discussion with Peter Olsen
("Olsen"), an MSG consultant who Mills asked to help Thomas build his organization. (Pl 56.19
21) Olsen's notes of his conversation with Mills reflect that Mills asked Olsen to speak with
Thomas about, inter alia, the use of "locker room language" in the workplace. (PL 56.1 9 22)
During the conversation between plaintiff and Olsen, Browne Sanders told Olsen that Thomas
had said to her that Thomas was in love with her. Browne Sanders also said to Olsen that
Thomas should be given sexual harassment training. (P1. 56.1 9 23)

In or about June 2005, Stephon Marbury ("Marbury"), a player on the Knicks,
called Dan Gladstone ("Gladstone"), who was one of Browne Sanders' supervisees, to complain
about the treatment of Hassan Gonsalves ("Gonsalves™). (PL. 56.1 424} Gonsalves is a cousin of
Marbury who, at Marbury's request, was hired by the Knicks to work in the field marketing
group under Gladstone's supervision. (Pl. 56.1 9§ 25) During Marbury's telephone call with
Gladstone, Marbury acknowledges that he referred to Browne Sanders as a "bitch" and that, in

speaking of Browne Sanders, he said, "fuck her." (PL 56.1 26) In November 2005, Gladstone
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sent Browne Sanders an e-mail in which Gladstone recounted, among other things, that Marbury
had said the following in their June 2005 conversation, all referring to Browne Sanders: "No one
likes that black bitch"; "fuck that black bitch, she thinks she runs the Knicks, she don't run shit";
"we don't like her, she thinks she tells us what to do, she don't tell us shit"; "fuck that black bitch,
she ain't shit and we'll see what happens this year." (PL 56.1 129) Browne Sanders forwarded
this e-mail to Mills, who did not follow up with plaintiff about Marbury's comments. (id.)

In or about October 30, 2005, at a Knicks practice open to fans, Thomas made
comments in Browne Sanders' presence concerning her physical appearance while putting his
arm around her. For example, Thomas stated that Browne Sanders was "beautiful" and "easy on
the eyes." Thomas also made comments to the effect that it was "distracting to work with
someone who was so attractive,” and that he was "not getting any love" from Browne Sanders.
(PL 56.1 99 27-28)* Approximately one month later, members of her staff told plaintiff that
Gonsalves was making inappropriate and graphic comments of a sexual nature to female
members of Browne Sanders' staff. For example, a staff member told Browne Sanders that
Gonsalves had said, "I want you to fuck me. When are you coming to my apartment.” (Pl. 56.1
130)

In or about late November 2005, a female member of Browne Sanders' staff
disclosed to plaintiff and Karin Buchholz ("Buchholz"), a Vice President who reported to

plaintiff, that _had had sexual relations with Marbury when she was (I JiJjJjJ|

with MSG earlier in 2005. _ told Browne Sanders and Buchholz that this incident

2 Thomas denies making some of these statements at the open practice, but the comments

were overheard by two Knicks fans who were attending the open practice, both of whom are
third parties who have never even met plaintiff.

244578 v2 5
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occurred In an automobile following an evening at a "gentleman's club.” — further
disclosed to Browne Sanders and Buchholz that she had been drinking alcohol on the evening in
question, that she was "out of it" when she had sex with Marbury, and that she was very ashamed
about the episode. - also told Browne Sanders and Buchholz that she had consensual
sex with Marbury, but that she did not believe she could say no because of who Marbury is.
Furthermore, neither Buchholz nor Browne Sanders believed that- was convincing in
stating that the encounter was consensual. — also told Buchholz and Browne Sanders
that, following the incident in the automobile, Marbury sent her a text message stating, "I want
some more of that," but- did not respond. (P1. 56.1 99 32-35)
In or about late November 2003, John Moran ("Moran"), MSG's Vice President of
Employee Relations, became aware of the alleged conduct of Gonsalves and Marbury discussed
above as a result of conversations with Browne Sanders, Buchholz and members of Browne
Sanders' staff. (Pl. 56.1 4 36) Browne Sanders had discussed these issues with Mills as well.
(P1. 56.1 § 31) Following an investigation by Moran in or about late November 2005, Gonsalves
was fired for violating MSG's sexual harassment policy. (Pl. 56.1 § 37) However, neither
Moran nor anyone else at MSG questioned Marbury about his allegedly referring to Browne
Sanders as, among other names, a "black bitch" or his conduct with respect to (P ~ho
worked on Browne Sanders' staff. Indeed, Marbury was not interviewed during this
investigation at all. (Pl. 56.1 § 38)
On or about December 14, 2005, at a Knicks basketball game, Thomas approached
Browne Sanders from the side, placed his arm on her shoulder and attempted to kiss her on the
cheek. When Browne Sanders pulled away and would not allow him to kiss her, Thomas said,

"No love today?" The following day, Browne Sanders sent an e-mail to Mills concerning her
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interaction with Thomas on the previous day. Mills did not respond to Browne Sanders
concerning this e-mail. (P1. 56.1 19 39-40)

Browne Sanders' Discussions With Members Of Her Staff And Colleagues

At various times in 2004 and 2005, Browne Sanders spoke with other MSG
employees about, among other things, interactions and difficulties that she had with Thomas and
Marbury. Among the MSG employees that Browne Sanders spoke to concerning these matters
were Buchholz, Nix and Brown. (Pl 56.1 §41) According to Buchholz, in or about November
and December 2005, Browne Sanders initiated discussions with her in which Browne Sanders
attempted to refresh Buchholz's recollection concerning matters that she had discussed with
Browne Sanders in the past, including, among other subjects, plaintiff's interactions with Thomas
and Marbury and their inappropriate conduct towards her. (P1. 56.1 Y 42)

According to Buchholz, on or about November 28, 2005, Browne Sanders
requested that Buchholz send her an e-mail documenting incidents she had previously discussed
with plamtiff related to Marbury's stated feelings toward Browne Sanders. Buchholz further
testified that all statements in her e-mail of November 28, 2005 were true. (PL 56.1 §43) Also
on or about November 28, 2005, Browne Sanders requested that Gladstone send her an e-mail
reflecting the conversation that he had in June 2005 with Marbury. (Pl 56.1 9§ 44)
Approximately two weeks later, Browne Sanders requested that Gary Winkler ("Winkler"), the
Vice President of Event Presentation, send her an e-mail documenting his conversations with
Pope conceming Pope's being asked to check on the referees. (PL. 56.1 9 45)

Plaintiff's Counsel's Contacts With MSG

On or about December 2, 2005 and December 4, 20035, Browne Sanders and

Buchholz jointly met with counsel. According to Buchholz, Browne Sanders requested that
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Buchholz accompany her to meet with counsel and Buchholz felt that she was required to go.
(P1. 56.1 147)° On December 22, 2005, counsel for Browne Sanders met with counsel for MSG.
At that meeting, Browne Sanders' attormeys stated, among other things, that Browne Sanders had
been subjected to sexual harassment at MSG and provided MSG's counsel with information
concerning Browne Sanders' claims. (Pl. 56.1 ¥ 48) Later that day, counsel for the parties
agreed to, inter alia, "attempt to expedite a negotiated, good faith resolution of Ms. Browne
Sanders' claims." Counsel also agreed that settlement discussions would be "confidential and
deemed in furtherance of seftlement pursuant to Fed. R. Evid. 408." (P1. 56.1 1 49)

Shortly after the December 22, 2005 meeting between plaintiff's counsel and
MSG's counsel, MSG began an internal investigation of plaintiff's sexual harassment complaint.
MSG's internal investigation was conducted by, among others, Rochelle Noel ("Noel"), an in-
house attorney for Cablevision, MSG's parent company, and Moran. (PL. 56.1 § 50) Moran and
Noel interviewed plaintiff on January 6, 2006, at which time Browne Sanders provided
substantial detail about her sexual harassment complaint, including her claims that Thomas had
repeatedly referred to her by sexist terms such as "bitch," and that he had repeatedly said that he
was "in love" with her and made sexual overtures to her. (P1. 56.19 51)

Pursuant to the parties’ understanding of December 22, 2005, on December 27,
2005, Browne Sanders' counsel conveyed a settlement proposal to MSG's counsel in connection
with Browne Sanders' sexual harassment claims against MSG. Prior to the proposal of

December 27, 2005, neither Browne Sanders nor anyone acting on Browne Sanders' behalf had

] Buchholz did not disclose to anyone at MSG that she had accompanied Browne Sanders

to meet with counsel until after Browne Sanders was dismissed and had filed suit against MSG.
(PL 56.1 4 66)
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made a monetary settlement or severance proposal to MSG. Several days later, MSG's counsel
delivered to plaintiff's counsel a letter that included a counter-offer to scttle plaintiff's claims.
The Ietter from MSG's counsel stated that MSG's counter-offer was being made pursuant to Fed.
R. Evid. 408. The letter also stated that "MSG is ready, willing and able to continue as rapidly as
possible our good-faith discussions in order to find a mutually acceptable resolution.” On
January 3, 2006, plaintiff's counsel orally conveyed another settlement proposal to MSG's
counsel. (Pl 56.1 Y 52-55)

On or about January 13, 2006, Noel and Moran finalized the findings of MSG's
internal investigation in a document entitled Summary of Harassment Investigation
("Investigation Summary"). (Pl. 56.1 § 56) Approximately six days later, on January 19, 2006,
Marc Schoenfeld ("Schoenfeld"), then MSG's Acting General Counsel, drafted a memorandum
for Rusty McCormack ("McCormack™), MSG's Senior Vice President of Human Resources,
enfitted "Knicks Employee Relations Issues.” The memorandum purports to make
recommendations in light of the Investigation Summary. Among the purported
recommendations in the memorandum is that Browne Sanders should be fired.* (P1. 56.1 19 59-
60, 63) On the same date of the memorandum, MSG's counsel informed plaintiff's counsel that

MSG's investigation of plaintiff's internal complaint had been concluded. In that same

4 The memorandum also recommmended that Thomas receive "one-on-one sessions with a

qualified expert in order to sensitize him further with regard to the concems that his conduct
could raise in a corporate environment and in light of company policy." The memorandum
further recommended that Mills have meetings with Cablevision's human resources officers to
discuss what "lessons, if any, may be learned from the facts described in the [Investigation
Summary]."  Neither Thomas or Mills ever received the training recommended in the
memorandum. (Pl 56.1 Y 60-64)
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conversation, MSG's counsel informed plaintiff's counsel that MSG was terminating Browne
Sanders' employment, effective immediately. (Pl 56.1 § 65)

Dolan's Reasons For Terminating Plaintiff's Employment

Dolan made the decision to fire Browne Sanders from MSG, and he did so on his
own, without consulting anyone else. (Pl 56.1 § 67) Dolan's stated reasons for firing Browne
Sanders are: (1) that Mills had told Dolan in late 2005 that Browne Sanders had advised Mills
that she no longer wanted to work at MSG, but that she wanted to continue her employment there
while she looked for a new job; (2) that Dolan believed that Browne Sanders had performed
poorly at budget meetings in July and August of 2005; (3) that Browne Sanders requested $6
million in severance; and (4) that Browne Sanders willfully violated MSG's policies by
tampering with the investigation of her internal sexual harassment complaint. (P1. 56.1 7 68)

According to Dolan, during a helicopter ride between Bethpage, Long Island and
Manhattan, McCormack told him that Browne Sanders had interfered with the investigation by
coercing her direct reports into corroborating her complaint. (P1. 56.1 9 70) Dolan claims that
Browne Sanders "could have continued on doing her job if she had not tampered with -- with
those people, the -- but the combination of all of those things together - and finally the
tampering as being the last straw in that really led us to -- led me to the conclusion that her
employment at the company was over with." (Pl. 56.1 9 78) According to Dolan, Browne
Sanders was fired because "she [was] utilizing her position that she is -- she fwas] off through

the company attempting to garner support for a complaint that the -- about sexual harassment."

(PL. 56.1 9 79)
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ARGUMENT

I UNDER THE GOVERNING LEGAL STANDARDS, PLAINTIFF IS ENTITLED
TO PARTIAL SUMMARY JUDGMENT AGAINST MSG AND DOLAN

Plaintiff is entitled to partial summary judgment on her retaliation claims against
MSG and Dolan because, based on the applicable legal standards and the facts as alleged by
defendants, a jury would be compelled to find that MSG and Dolan dismissed Browne Sanders
because she engaged in protected activity.

A. Summary Judgment Standards

Summary judgment is appropriate "if the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the moving party is entitled to a judgment as a
matter of law." Fed. R. Civ. P. 56(c). A court determining whether a genuine issue of material

fact exists must "construfe] the evidence in the light most favorable to the non-moving party.”

See Rodal v. Anesthesia Group of Onondaga P.C., 369 F.3d 113, 118 (2d Cir. 2004).

B. Legal Standards Governing Plaintiff's Retaliation Claims

Section 704(a) of Title VII makes it unlawful to retaliate against an employee,
"because he has opposed any practice made an unlawful employment practice by this subchapter,
or becausc he has made a charge, testified, assisted, or participated in any manner in an
investigation, proceeding, or hearing under this subchapter.” 42 U.S.C. § 2000e-3(a).” This
provision includes separate protections for employees who oppose discrimination proscribed by
Title VII (the "opposition clause") as well as for those who participate in Title VII proceedings

or investigations (the "participation clause"). See Jute v. Hamilton Sundstrand Corp., 420 F.3d

> The Executive Law and the City Code contain similar provisions. See N.Y. Exec. Law §

296(1)(e); N.Y.C. Admin. Code § 8-107(7).
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166, 173 (2d Cir. 2005); Deravin v. Kerik, 335 F.3d 195, 203 n.6 (2d Cir. 2003). To establish

that an activity is protected under the opposition clause, a plaintiff need not prove the merit of
her underlying discrimination complaint, but need establish only that she was acting under a

good faith, reasonable belief that a violation existed. See, e.o., Gregory v. Daly, 243 F.3d 687,

700-01 (2d Cir. 2001).

In contrast, conduct that falls under the participation clause is protected even if

the employee's allegations are invalid and unreasonable. See Slagle v. County of Clarion, 435
F.3d 262, 268 (3d Cir. 2006) (once plaintiff files a facially valid complaint, plaintiff is afforded
broad protection of participation clause "regardless of whether the allegations in the original
charge were valid or reasonable.™) (quoting E.E.O.C. Compliance Manual, Section 8-II:

additional citations omitted); Proulx v. Citibank, N.A., 659 F. Supp. 972, 978 (S.D.N.Y. 1987)

(participation clause protects even false and malicious claims).
Under either the opposition or participation clause, to prevail on a claim of
retaliatory dismissal, a plaintiff need not demonstrate that a retaliatory motive was the sole cause

for terminating her employment. See Raniola v. Bratton, 243 F.3d 610, 625 (2d Cir. 2000);

Gordon v. New York City Bd. of Educ., 232 F.3d 111, 117-18 (2d Cir. 2000). Rather, a plaintiff

prevails "merely by showing that retaliation was one of a number of motivating factors" in the
dismissal. Id. at 118.
The same standards apply to plaintiff's retaliation claims under the Executive Law

and the Administrative Code. See Cruz v. Coach Stores, 202 F.3d 560, 565 n. 1 (2d Cir. 2000)

("[Clonsideration of claims brought under the state and city human rights laws parallels the

244573 v2 12




Case 1:06-cv-00589-GEL-DCF  Document 55  Filed 06/29/2007 Page 18 of 30



