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these actions (collectively, the “parties” and individually a “party”), believe that in the course of
these actions certain information, documents, and testimony are likely to be disclosed and produced
through discovery that may constitute or incorporate trade secrets and other confidential research,
development, or commercial information within the meaning of Rule 26(¢) of the Federal Rules of
Civil Procedure. |

WHEREAS the parties believe that entry of a protective order pursuant to Rul_e 26{c) of the
Federal Rules of Civil Procedure is necessary to protect such trade secrets and other confidential
research, development, or comumercial information; and

WHEREAS, the Court finds that good cause exists for the entry of this protective order in
this action pursuant to Rule 26{(c) of the Federal Rules of Civil Procedure in order to protect trade
secrets and other confidential research, development, of commercial information,

ITIS HEREBY AGREED AND ORDERED, pursuant to Rule 26(¢) of the Federal Rules of
Civil Procedure, that the discovery taken by the parties in the above captioned cases, or by any
parties that are added to either of the above-captioned cases, shall be conducted under the following
terms:

1. Any documents, things or information produced or otherwise furnished by any of
the parties in discovery that is not generally known and that the producing party would normally
not reveal 1o third parties, or if disclosed, would require such third parties to maintain in
confidence, may be designated CONFIDENTIAL by the producing party or a party who is the
original source of the document or information. The producing party shall effectuate the
designation of CONFIDENTIAL documents or information by stamping or marking on the
documents or other material the term CONFIDENTIAL. Those documents or information shali

be maintained by the other parties to this action and their counsel in confidence and used only for
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the purposes of this case. To the extent that any such items are filed with the Clerk of Court or
with the Court, they shali be placed in an envelope marked CONFIDENTIAL MATERIALS
SUBJECT TO PROTECTIVE ORDER and sealed. Such sealed envelopes shall be opened only
by the Clerk of Court or by the Court, or their agents. As provided by Paragraph 20, use of such
documents and information at trial shall be governed by the Pretrial Order, not this provision.

2, Documents or other materials designated as CONFIDENTIAL shall be restricted
to the following persons:

a. ~ The Court and its employees;

b. oulsidc counsel retained by a party for representation in this case,
including associated personnel necessary to assist outside counsel in the case, such as
paralegals, litigation assistants, clerical staff, technical staff, and vendors who are
actively engaged in assisting such counscl with respect to this litigation;

c. any certified shorthand or court reporters refained to report a deponent’s
testimony taken in this litigation;

d. experts or any person retained or used by counsel for any pafty to assist
counsel with respect to this litigation, and clerical, administrative or support staff
(including staff such as research assistz;nts and analysts) of such experts

€. persons shown on the face of the document to have authored or received it,

f. deposition or trial witnesses (including use in connection with the
preparation of said witnesses) to the extent necessary in connection with this matter;

g any person whom the parties agree, in advance.and in writing, may receive
such protecied information;

4, employees of any patty, as reasonably necessary for purposes of this
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litigation, for use only in connection with this litigation;

3. Any documents, things or information produced or otherwise furnished by any of
the parties in discovery that the producing party reasonably believes in good faith to contain
source code; nonpublic patent applications or related things and documents; technical research
and development information; revenue share or confidential pricing information; confidential
commerciai, material or other non-public terms in business agreements with third parties;
competitive business strategies and forward-looking business plans, including identification of
targets for potential investmenits, marketing plans, forecasts, and financial performance
parameters; market share and revenue projections; valuation of investments or potential
investmients (including licensing agreements, equity investments and acquisitions); due diligence
materials related to investments or potential investments (including licensing agreements, equity
investmenis and acquisitions); nonpublic concepts and plans for new entertainment
programming; personally identifying information conceming users (which shall not be construed
to include any information a user posts or uploads for public viewing on any website);
advertising rates (e.g., cost per mille, click, or action}; or proprietary information regarding web
site traffic, may be designated HIGHILY CONFIDENTIAL by the producing party or a party
who is the original source of the document or information, Such designation shall be made by
marking the documents or material (or part(s) thereof) in a conspicuous manner, The marking
shall state HIGHLY CONFIDENTIAL or some similar marking. Access to materials designated
HIGHLY CONFIDENTIAL and to any portion of any transcript, brief, affidavit, memorandum
or other paper that contains, reveals or refers to materials so designated is limited to those
persons set forth in paragraphs 2(a) — (g) above. To the extent that any such items are filed with

the Clerk of Court or with the Court, they shall be placed in an envelope marked HIGHLY
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CONFIDENTIAL and scaled. Such sealed envelopes shall be opened only by the Clerk of Court
or by the Court, or their agents. As provided by Paragraph 20, use of such documents and
information at trial shall be governed by the Pretrial Order, not this provision.

4. Any documents, things or information produced or otherwise furnished by any of
the parties in discovery that are designated “Confidential” or “Highly Confidential” and contain
a party’s Source Code may be designated “RESTRICTED CONFIDENTIAL-SOURCE CODE.”

a Source Code will be produced to designated outside counsel for the
requesting party (“Source Code Custodian™) on a portable hard disk drive (“HDD”). Any
supplemental productioﬁ of Source Code shall be made consistent with the means for
production provided herein, or by a means agreed to by the parties, at the option of the
producing party. No party can request that more than three (3) duplicate HDDs be
produced to the Source Code Custodian.

b, At the producing party’s option, the Source Code, HDD, or both may be
encrypted prior to production. Information necessary to gain access to encry'pted.Source

Code or an encrypted HDD shall be provided by counsel for the producing party to the

Source Code Custodian by reasonable means meeting the sccurity interests of the

producing party;

c. Access to information designated RESTRICTED CONFIDENTIAL-

_SOURCE CODE shall be limited to Source Code Custodians and experts retained or used
by counsel for any party to assist counsel with respect to this litigation.

d. The Source Cade shall be viewed only on non-networked computers in
secure, locked areas within the confines of a United States office of the individuals

identified in Paragraph 4(c);
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€. Electronic copies of Source Code shall only be made within the confines
of the HDD, however a Source Code Custodian may include excerpts of Source Code of
length no more than necessary for purposes of the litigation in a pleading, exhibit, expert
report, discovery document, dgposition transcript, other Court document, or any drafts of
these documents (“‘Restricted Conﬂdential.Docmnents”).

f To the extent excerpts of Source Code are quoted in 2 Restricted
Confidential Document, Source Code Custodians and the persons described in paragfaphs
2(a)-(d), shall be permitted to store and access Restncted Confidential Documents on a
computer and on a computer network that limits access to only necessary viewers; Source
Code Custodians and the persons described in paragraph 2{a)-(d), may also send
Restricted Confidential Documents to authorized persons via electronic mail;

g. To the extent portions of Source Code are quoted in a Restricted
Confidential Document, those pages or exhibits contéining quoted Source Code will be
separately bound, stamped and treated as RESTRICTED CONFIDENTIAL-SOURCE
CODE. When any Restricted Confidential Document is filed with the Court, the
separately bound portion stamped and treated as RESTRICTED CONFIDENTIAL-
SOURCE CODE shall be filed under scal. When hard copies of any Restricted
Confidential Document are retained in the offices of the Source Code Custodian, the
Source Code Custodian shall keep the separately bound portions stamped aﬁd treated as
RESTRICTED CONFIDENTIAL-SOURCE CODE in a secure, locked area of the office
of the Source Code Custodian or destroy them in a manner that ensures they cannot be
salvaged, such as cross-shred shredding or incineration;

h, Each Restricted Confidential Document or draft thereof containing Source
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Code stored on a computer or computer network shall be individually password-protected
s0 as to limit access to authorized persons;

1. Any and all printouts or photocopies of Restricted Confidential
Documents or documents that otherwise contain Source Cade shall be marked
“RESTRICTED CONFIDENTIAL-SOURCE CODE.” Should such printouts or
photocopies be transferred back to electronic media, such media shall continue to be
labeled “RESTRICTED CONFIDENTIAL-SOURCE CODE” and shall continue to be
treated as such.

j. The Source Code Custodian shall maintain a log of all Restricted
Confidential Documents or other files containing Source Code that are printed or
photocopied.

k. If the Source Code Custodian or a party’s expert, described in paragraph
2(d), makes printouts or photocopies of portions of Source Code, the Source Code
Custodian shall keep the printouts or photocopies in a secured locked area of the office of
the Source Code Custedian or destroy them in a manner that ensures tlhey cannot be
salvaged, such as cross-shred shredding or incineration.

l. The Source Code Custodian may temporarily keep or view the HDD or
other materials containing Source Code at: (i} the sites where any depositions relating to
the Source Code are taken for the dates associated with the taking of the deﬁosition;

(ii) the Court; or (iii) any intermediate location rcasonably necessary to transport the
information (e.g., a hotel prior to a deposition), provided that the Source Code Custodian
takes all necessary precautions to protect the confidentiality of the HDD or other

materials containing Source Code while the materials are in such intermediate [ocations.

7



Case 1:07-cv-02103-LLS Document 55  Filed 08/09/2007 Page 8 of 25

5. Any copies, photographs, depictions, excerpts, notes concerning, or other
information generated from an inspection of the matters designated CONFIDENTIAL or
HIGHLY CONFIDENTIAL shall be treated in the same manner as material marked
CONFIDENTIAL or HIGHLY CONFIDENTIAL.

6. In the case of a deposition:

a. Deposition transcripts shall be deemed temporarily designated as
HIGHLY CONFIDENTIAL, provided that within thirty (30) days after receipt of the
transcript, counsel shall review the transcript and designate only those pages of the
transcript that the designating party believes constitute, reflect, or disclose HIGHLY
CONFIDENTIAL information. If no specific designation is made, the entire transcript
will be deemed CONFIDENTIAL. Notwithstanding any automatic or specific
designations under this paragraph, the other parties may object to HIGHLY
CONFIDENTIAL or CONFIDENTIAL designations pursuant to paragraph 1.

b. Counsel for any party or the wiiness may also designate during a
deposition that certain information disclosed during a deposition is to be treated as
HIGHLY CONFIDENTIAL by indicating on the record of the deposition and shall be
part of a separate transcript of such material.

C. Notwithstanding the automatic designation of the deposition transcript as
HIGHLY CONFIDENTTAL pursuant to Paragraph 6(a), in-house counsel may attend any
depdsitions. In-house ¢counsel may be required to leave for portions of the deposition at
the request of counsel taking or defending the deposition if that portion of the deposition
involves information designated on the record as HIGHLY CONFIDENTIAL.

d. When information or documents designated HIGHLY CONFIDENTIAL
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are disclosed or discussed during a deposition, counsel for the witness or any party who

may be affected by disclosure shall have the right to exclude from attendance during that

portion of the deposition any person who is not entitled to receive such HIGHLY

CONFIDENTIAL information or documents pursuant to this Order. The presence of in-

house counsel at a deposition {or the failure to request in-house counsel to leave for

portions of a deposition when HIGHLY CONFIDENTIAL information is discussed) does
nat constitute a waiver or preclude a party from designating all or part of the transeript of
that deposition HIGHLY CONFIDENTIAL.

7. An ekpert or any person retained or used by counsel for any party to assist
counsel with respect to this litigation (“expert”) may be shown Highly Confidential documents,
things and information after compliance with this provision. (This provision does not apply to
employees of a party who may provide expert advice or festimony but who will not see any other
party’s Highly Confidential information.) Any person working to support an expert shall be
subject to this disclosure procedure if that person has himself served as a consultant or expert
directly (rather than in a supporting capacity) on consulting or litigation matters that must be
included on a CV under .subparagraph a.

a. Before an expert reviews Highly Confidential information produced by
any party in these cases (including any information that the retaining party has designated
or intends to designate as Highly Confidential), the retaining party must disclose the
identity of the expert to the other parties, along with a copy of the expert’s curriculum
vitae, including a list of non-litigation consulting retentions and list of matters in which
the expert has been retained as a testifying expert (including testifying by deposition)

within the preceding 5 years. Within 7 calendar days of such disclosure, another party
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may object to the expert if the objecting parly believes that additional protections beyond
those set forth in this Protective Order are necessary to protect that party’s Highly
Confidential information with respect that expert. If no objection is made within 7
calendar days of the disclosure of the expert’s identity, then any such objection is waived,
and the expert may view all Highly Confidential information produced in the case. The
identities of the experts disclosed under this provision éhal] be treated as
CONFIDENTIAL information under this protective order.

b. If a timely objection is made under subparagraph (a}, the parties shall meet
and confer to attempt to resolve the objection during the following 10 calendar days. If
an agreement is reached resolving the issue within the 10-day meet-and-confer period,
the agreement shall be filed with the Court.

c. If no agreement is reached with the 10-day meet-and-confer period under
subparagraph (b), the objecting party may file a motion within 5 calendar day's for an
additional protective order concerning the expert’s access to that party’s Highly
Confidential documents. If no motion for additional protective order is made within 5
calendar days after the expiration of the 10-day meet-and-confer period ﬁrovided by
subparagraph (b), then any objection is waived and the expert may view all Highly
Confidential information preduced in the case.

d. If a motion for additional protective order is timely filed within the 5-day
period provided by subparagraph {c), the party retaining the expert shall have 3 calendar
days to respond. No discovery of any kind shall be permitted in connection witﬁ such
motion. It shall be the duty of both the objecting party and the responding party to

request expedited resolution of the dispute by the Court. There shall be a rebuttable
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presumption that the existing provisions of this Protective Order are adequate, and the

objecting party shall have the burden of persuasion to establish that additional

protections, beyond the restrictions imposed by this Protective Order, are necessary under
ihe standards of Fed. R. Civ. P. 26(c) to protect the party’s Highly Confidential
information. Relief that prohibits a retained expert’s access to Highly Confidential
information shall only be imposed if the Court is unable to impose other protections that
reasonably safeguard the party’s Highly Confidential information while also preserving
the ability of the expert to access such information in order to assist counsel of the party
retaining the expert.

e. No party shall be entitled to take any discovery of or regarding any expert
disclosed h;reunder, unless such expert is disclosed as a testifying expert pursuant to Fed.

R. Civ. P. 26(a)(2)_(A). Discovery of such testifying experts shall be governed by the

Stipulations Regarding Expert Discovery entered into by the parties in these cases. All

other experts whose identities are disclosed hereunder shall be deemed to be consulting

experts, and the activities, communications, impressions, and opinions of such experts
shall be deemed to be privileged work product as to which no discovery may be had.

8. Notwithstanding anything herein to the contrary, (a) the filing of any information
designated CONFIDENTIAL or HIGHLY CONFIDENTIAL under seal shall be governed by the
applicable Rules of the United States District Court for the Southern District of New York; (b)
the party who designated the document, interrogatory answer, response to request for admission,
or transcript as CONFIDENTIAL or HIGHLY CONF‘IDENTIAL shall be deemed to be the party
requesting the record be filed under seal; and {c) the other parties shall have no obligation

hereunder with respect to the requirements of any applicable rule other than to cooperate in the
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request. Any information designated as CONFIDENTIAL or HIGHLY CONFIDENTIAL may
be introduced in any pretrial court proceeding in this case in open court unless the producing
party obtains an appropriate protective order from the Court, and provided the party seeking to
introduce the material has provided sufficient notice to the producing party of the intent to
introduce or file the confidential material in open court to enable the producing party to obtain
such an order.

9. Except for individuals designated in paragraphs 2. a., b., ¢, e., and £, all persons
to whom any information subject to this Protective Order is disclosed shall, prior to any
disclosure to them, be provided a copy of this Protective Order and execute a protective
agreement in the form attached as Exhibit A to this Protective Order.

10.  Any person provided CONFIDENTIAL or HIGHLY CONFIDENTIAL
information or documents pursuant to the terms of this protective order will maintain that
information and documents in confidence and vse it only for the purposes of this lifigation.

11.  No party shall be obligated to challenge the propriety of a designation of
Discovery Materials as Confidential or Highly Confidential when initially received, and a failure
to do so shall not prectude a subsequent challenge thereto. If, at aﬁy ﬁme, a party objects to a
designation of Designated Discovery Materials as Confidential or Highly Confidentia! under this
Stipulation and Order, the objecting party shall notify the Disclosing Party in writing. Within 10
calendar days of the receipt of such notification, counsel for the Disclosing Party and the
objecting party shall meet-and-confer in an effort to resolve any disagreement regarding those
Designated Discovery Materials. If, for whatever reason, the parties do not resolve their
disagreement within that time period, the Disclosing Party may apply within 10 days from the

conclusion of the meet and confer period for a ruling on the Disclosing Party's designation of the
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Designated Discovery Materials as Confidential or Highly Confidential. While any such
application is pending, the documents or materials subject .to that application will remain
Confidential or Highly Confidential until the Court rules. If the parties do not resolve their
disagreement and the Disclosing Party does not apply to the court for a ruling on its designation
of Designated Discovery Materials as Confidential within 20 calendar days from the date of
receipt of the notification, the Discovery Materials in question will no longer be deemed
Confidential or Highly Confidential. The Disclosing Party shall have the burden of showing that
the document or information is Confidential or Highly Confidential.

12, The inadvertent or unintentional production or failure to designate any
information as CONFIDENT JAL or HIGHLY CONFIDENTIAL shall not be deemed a waiver
of the producing party’s claim of confidentiality as to such information and the producing party
may thereafter designate such information as CONFIDENTIAL or HIGHLY CONFIDENTIAL
as appropriate.

13.  The inadvertent or unintentional production of documents or other information
containing privileged information or attorney work product shall be governed by the terms of the
parties’ nonwaiver agreement dated August 3, 2007, which is incorporated herein by reference,
and made applicable to any parties subsequently added. |

14. CONFIDENTIAL or HIGHLY CONFIDENTIAL information, including all
copies and/or extracts thereof] and all information derived therefrom, shall be held in strict
confidence by the receiving party in accordance with the terms of this Order and shall not be
disclosed other than as necessary for, or used for any purpose other than, the prosecution or
defense of this action by the original parties to the Original Complaint or the parties named in a

later amended Complaint, in the action styled VIACOM INTERNATIONAL INC., COMEDY
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PARTNERS, COUNTRY MUSIC TELEVISION, INC., PARAMOUNT PICTURES
CORPORATION, and BLACK ENTERTAINMENT TELEVISION LLC, Plaintiffs, v.
YOUTUBE, INC. YOUTUBE, LLC, AND GOOGLE INC.., Defendants, No. 07-CV-2103, filed
with this Court on March 13, 2007, and the action styled THE FOOTBALL ASSOCIATION
PREMIER LEAGUE LIMITED and BOURNE CO., on behalf of themselves and all others
similarly situated, Plaintiffs, v. YOUTUBE, INC. YOUTUBE, LLC, AND GOOGLE INC..,
Defendants. No. 07-CV-3582, filed with this Court on May 4, 2007, In particular, neither
CONFIDENTIAL nor HIGHLY CONFIDENTIAL, nor any copies and/or extracts thereof nor
anything derived therefrom shall be disclosed in any way to any person, attorney, government
agency, or expert for use in any other litigation or contemplated litigation, or for any other
purpose extraneous to this litigation.

15.  Inthe event a receiving party is served with legal process seeking production of
CONFIDENTIAL or HIGHLY CONFIDENTIAL material obtained through discovery and
protected hereunder, the receiving party shall promptly notify the producing party or non-party
whose material is sought, of the service of legal process and afford the producing party or non-
party the opportunity to object thereto.

16,  Within 60 days of the final conclusion of this proceeding, including any appeat, or
upon the settlement and/or dismissal of the proceeding, all documents and things or information
subject to this Protective Order shall be returned to the party that produced them, or shall be
destroyed. Counsel for each party will certify in writing their compliance with the provisions of
this section. Counsel for the parties may preserve work product and privileged documents, and
one hard copy and one electronic copy of each pleading, correspondence and deposition

transcript, in their permanent files even though such documents may reflect or contain
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confidential documents or information. The conclusion of this proceeding shall not relieve any
person or party from any of the requirements imposed by this Protective Order.

17.  Any non-party subpoenaed or requested to prociuce documents and things or
information, or to give deposition testimony, shall have the full benefits and protections of this
Protective Order, and may designate documents or deposition testimony as CONFIDENTIAL or
HIGHLY CONFIDENTIAL in the manner, and subject to the same protections, set forth above.

18 Nothing contained in this Protective Order, nor any action taken in compliance
with it, shall operate as an admission by any party or third party tha‘t any particular information is
or is not CONFIDENTIAL or HIGHLY CONFIDENTIAL matter within the contemplation of
the law or prejudice in any way the right of any party or third party to seek a Court determination
of whether or not any particular materials should be disclosed or if disclosed whether or not it
should be subject to the terms of this Order. Further, nothing contained in this Protective Order
shall operate as an admission by any party or third party as to the relevance, discoverability,
authenticity or admissibility of any mformation or category or information addressed herein.

19.  The relevance or admissibility of this Order for any purpose in this proceeding is
reserved for the future decision of the Court.

20.  The use of information designated by any party as CONFIDENTIAL or HIGHLY
CONFIDENTIAL at trial shall be governed by the Pretrial Order entered in the action.

21.  Nothing herein shal]l impose any restrictions on the use or disclosure by a party of
its awn CONFIDENTIAL or HIGHLY CONFIDENTIAL information.

22, The provisions of this Order shall not preciude any party from seeking from the
Court, for good cause shown, additional protections or limitations on the use of certain

documents or information as permitted by Fed. R. Civ, P. 26(c).
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AGREED and STIPULATED Attorney for Viacom International Inc.,
Comedy Partners, Country Music Television,
Inc., Paramount Pictures Corporation, and

A, G-»sr A 2007 Black Entertainment Television, LLC
5 %/(Q\
Donald\&, Vierrilli, Jr. (No. DV-2252)
JENNER & BLOCK LLP

601 Thirteenth Street, NN'W.
Sumite 1200 South
Washington, DC 20005-3823
Telephone: (202) 639-6000
Facsimile: (202) 639-6066

Stuart J. Baskin (8B-9936)
SHERMAN & STERLING LLP
599 Lexington Avenue

New York, NY 10022
Telephone (212) 848-4000
Facsimile (212) 848-7179

AGREED and STIPULATED Attorney for YouTube, Inc., YouTube, LLC and
Google Inc.

KAML b , 2007

) o ol O kg —

Tonia Ouellette Klausner

WILSON SONSINI GOODRICH &
ROSATI

PROFESSIONAL CORPORATION

1301 Avenne of the Americas, 40th Floor
New York, New York 10019

(212) 999-5800

Mark S. Onweleen

BARTLIT BECK HERMAN
PALENCHAR & SCOTT LLP
54 West Hubbard Street

Suite 300

Chicago, IL. 60610-8174
Telephone: (312) 494-4400
Facsimile: (312) 494-4440
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- AGREED and STIPULATED Attorney for Lead Plaintiffs The Football
' Association Premier League Limited and

: A Bourne Co. and the Prospective Class
%MLL 2007

By Loweete A f,ééﬂfa'ﬂ, /,4), i

Louis M. Solomon
PROSKAUER ROSE

1585 Broadway

New York, NY 10036- 8299
Telephone: (212) 969-3000
Facsimile: (212) 969-2500

B : ﬂ& (%% !
¢ John P. Coffey 'éf A5G

BERNSTEIN LITOWITZ BERGER &
GROSSMANLLP '

1285 Avenue of the Americas

New York, NY 10019

Telephone: (212) 554-1400

Facsimile: (212) 554-1444
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ORDER
The foregoing Stipulation is hereby approved and IT IS ORDERED that the terms of the
foregoing Stipulation are hereby adopted and shall govern this action unless otherwise ordered
by the Court.

BY THE COURT:

Dated: W % 2007 M L. Mmfi&;

’
,
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EXHIBIT A

PROTECTIVE AGREEMENT ACKNOWLEDGEMENT

I hereby acknowledge that I am being given access to Confidential and/or Highly
Confidential information that is the subject of a Protective Order in the case entitled Viacom

International Inc., Comedy Pariners, Country Music Television, Inc., Paramount Pictures

Comporation, and Black Entertainment Television LLC v. YouTube, Inc., YouTube, LL.C, and
Google, Inc., Civil File No. 07-CV-2103 (LLS) (FM), or THE FOOTBALL ASSOCIATION
PREMIER LEAGUE LIMITED and BOURNE CO., on behalf of themselves and all others
similarly situated, Plaintiffs, v. YOUTUBE, INC. YOUTUBE, LLC, AND GOOGLE INC..,
Defendants. No. 07-CV-3582, pending before the United States District Court for the Southern
District of New York. I agree that [ shall nlainfain that Confidential and/or Highly Confidential

mformation in confidence and will use it for no other purpose than as provided in paragraph 1 of
the Protective Order. I understand that I can be subject to sanctions for violation of this
agrcement, and I hereby submit myself to the jurisdiction of the United States District Court for
the Southern District of New York, for the purpose of any proceeding arising out of a purported
violation by me of the Protective Order. I further agree that upon the conclusion of my having
any need for further access to confidential information provided to me, or upon request by the
person making them available to me or Order of the Court, I shall return to the person making
them availabie to me all Confidential and Highly Confidential items provided and all copies

thereof.

Printed Name

Signature

Date

Address:

19
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NON-WAIVER AGREEMENT

WHEREAS, Plaintiffs Viacom lntemational Inc., Comedy Partuers, Country Music Television,
Inc., Paramount Pictures Corporation, and Black Entertamment Television LLC, and Plaintiffs
The Football Association Premicr League Limited and Bowmne Co,, an behalf of themselves and
all others similarly situated, and Defendants YouTube, Inc., YouTube, LLC, and Googtle Inc.
(collectively, “the parties’) have agreed to produce all documents deemed discoverable under the
Federal Rules of Civil Procedure, including Electronically Stored Information (“ESI™), that are
responsive 10 each other’s discovery requests and not privileged or otherwise exempted from
discovery under the Federal Rules of Evidence, Federal Rules of Civil Procedure or other
applicable source of law;

WHEREAS, some of the ES and other documents produced in this matter may contain attorney-
client privileged conumunications or ather information protected as “privileged” under the
Federa! Rules of Evidence and not subject to discovery under the Federal Rules of Civil
Procedure or the Federal Rules of Evidence (“Privileged Material™);

WHEREAS, some of the produced ESI and other documents in this matter may contain protected
attorney work-product meterial prepared or compiled in anticipation of litigation and not subject
to discovery under the Federal Rules of Civil Procedure er the Federal Rules of Evidence
(*Work-Product Material™);

WHEREAS, the parties acknowledge thal, despite each party’s best efforts to conduct a thorough
pre-production review of all ESI and other documents, some Work Product Material and
Privileged Material ftogether “Protected Material™) may be inadvertently disclosed to the other
party during the course of this litigation;

WHEREAS, the volume of potentially discoverable ESI may substantially increase the total
volume of documents that will be produced by the partics, thereby exacerbating the risk of
inadvertent disclosure of Protected Material;

WHEREAS, the undersigned parties desire (a) to establish a mechanism to avoid waiver of
privilege or any other applicable protective evidentiary doctrine as a result of the inadvertent
disclosure of Protected Material; and (b) to keep disclosed Protected Material confidential to the
maxirmum extent possible;

1T IS HEREBY STIPULATED AND AGREED by the parties that the following clauses of this
Agreement shall govern the disclasure of Protected Marerial in this action,

1. The inadvertent disclosure of any document which is subject to a legitimate claim that
the document should have been withheld from disclosure as Protected Material shall NOT
waive any privilege or other applicable protective doctrine for that document or for the subject
matter of the inadvertently disclosed document if the producing party, within 48 hours of
becoming aware of the disclosure, promptly requests its destruction and takes reasonable
precautions 1o avoid such inadvertent disclosure.

2. Except in the event that the receiving party disputes the claim, any documents which the
producing party deems to contain inadvertently disclosed Protccted Material shall be, upon
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written request or oral noiice if notice must be delivered at a deposition, promptly destroyed.
This includes all copies, electronic or otherwise, of any such documents, except that no party
shall be required to take any action with respect to data that is stored on any backup media that
is used for disaster recovery purposes, provided that the receiving party agrees that it will rot
access any such protected documents on such media. The receiving party shall provide written
certification of compliance within thinty (30) days of such a request.

3. In the svent that the receiving party disputes the producing party's claim as to the
protected nature of the inadvertently disclosed material, a single set of copies may be
sequestered and retained by and under the control of receiving party for the sole purpose of
seeking determination of the issue pursuant to Federal Rule of Civil Procedure 26(b)(5)}B) by
the United States District Court for the Southern District of New York (“the Court”). Ifthe
receiving party disputes the producing party’s claim, the receiving party may net use or
disclose the information until the privilege claim has been resolved in the receiving party's
favor.

4, 1f Protected Material has already been disclosed, the party causing such disclosure shall,
within 48 hours of becoming aware of the inadvertent disclosure, inform the person receiving
the Protected Material, make his or her best efforts to retrieve the Protected Material, destroy
the Protected Material upon retrizval or arrange for the Protected Material to be destroyed, if
possible, and promptly inform the producing party of the disclosure. The receiving party shall
provide written certification that the Protected Material was destroyed within thirty (30) days of
such a request, and if not destroyed, provide the circumstances of the non-destruction.

5. To the extent that the information contained in a document subject to a claim has
already been used in or described in other documents generated or maintained by the receiving
party, then the receiving party will sequester such documents untit the claim has been resolved.
The producing party shall preserve the specified information until the claim is resolved,

6. The receiving party shall have ten (10) days from receipt of notification of the
inadvertent production to determine in good faith whether to contest such claim and to notify
the producing party in writing of an objection to the claim of privilege and the grounds for that
objection. It is understood that the fact of the production itself shall not be asserted as a ground
for waiver of privilege.

7. The preducing party will then have ten (10) days from the receipt of the objection
notice to submit the specified information to the Court under seal for a determination of the
claim and will provide the Court with the grounds for the asserted privilege or protection. Any
party may request expedited treatment of any request for the Court's determination of the claim,

8. Upon a determination by the Court that the specified information is protected by the
applicable privilege, and if the specified information has been sequestered rather than
destroyed, the specified information shall be destroyed pursuant to the procedures outlined in
Paragraph 2.

9. The receiving party shall have no confidentiality obligations with respect tp any
information which:
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8. 15 already known to the receiving party without restriction;

b. is or becomes publicly known otherwise than by the receiving party’s breach of
this Agreement;

c. is received by the receiving party without restriction from a third party who is not
under an obligation of confidentiality;

d. is independently developed by the receiving party;
e. is approved for releage by written authorization of the producing party; or

f. is disclosed by the receiving party pursuant o judicial action, provided that
producing party is notified at the time such action is initiated.

10. Any Protected Material disclosed by the producing party to the receiving party pursuant
to this Agreement shell be and remain the property of the producing party.

1t No inadvertent production in this matter of a document for which a claim of privilege is
later asserted shall constitute a waiver of any privileges or work product protections of the
document in any other action, administrative proceeding, arbitration, or mediation or with any
partics that ere not signatories to this Agreement.

12. This Agreement terminates and supersedes all prior understandings or agreements on

the subject matter hereof and is intended to supplement the stipulated pre-trial Protective Order
entered into by the parties.

13 The parties agree to ask the Court to integrate this Agreement into its Case Management
Order for , Viacom International, Inc., et al. v. YouTube Inc., etal, C.A. 07 civ 2103
{S.DN.Y.) and for The Football Association Premier League Limited and Bourne Co., on
behalf of themselver and all others similarly situated, v. YouTube Inc., et al, C.A. 07 civ 3582

~ (S.D.N.Y.). Inthe event the complaint in either action is amended to add plaintiffs, or in the
event documents are produced in either action by any non-panty, such plaintiffs or persons will
be held to be embraced by this non-waiver zgreement.

14, This Agreement shall be binding oo the parties herelo when signed regardless of
whether or when the Court enters its Agreement thereon,

15. Nothing herein shall prevent any party from applying to the Court for a modification of
this Agreement should the moving party believe the Agreement, as originally agreed upon, is
hampering its efforts to prepare for trial; or from applying to the Court for further or additional
protective Agreements; or from an Agreement between the parties to any modification of this
Agreement, subject o the approval of the Court.

16. This Agreement shall survive the final termination of this case regarding any retained
documents or contents thercof,
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17. It is undersiood and agreed that this Agreement may be executed in counterpart, and if
so executed, will become effective when all of the parties hereto affix their signaturesto a
counterpart copy.

18. To the extent there may be inconsistency between the aforementioned stipulations in
this Agreement and Federal Rule of Civil Procedure 26(b)(5) and the accompanying Committee
Note, the aforementioned stipulations shall control,

Dated: August 3, 2007

AGREED and STIPULATED Atiorney for Viacom International Inc.,
Comedy Partners, Country Music Television,
Inc,, Paramount Pictures Corporation, and
Black Eniertainment Television, LLC

By: g’@\
Domld'R, Verilli, I, (No. DV-2252) T

JENNER QOCKLLP
601 Thirteenth Street, N.W.
Suite 1200 South
Washington, DC 20005-3823
Telephone: (202) 639-6000
Facsumile: (202) 639-6066

By
Baskin (No. $B-9936
AN & STERLING
599 Lexingion Avenue

New York, New York 10022
Telephone: (212) 848-4000
Facsimile: (212) 848-7179
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AGREED and STIPULATED

Attorney for Lead Plaintiffs The Football
Association Premier League Limited and
Bourne Co. and the Prospective Class

g/

By:
Louis M. Solomon (LS-7906)
PRCSKAUER ROSE
1585 Broadway
New York, NY 10036-8209
Telephone: (212} 969-3000
Facsimile: (212) 969-2900

F/b/7

BERNSTEIN LITOWITZ BERGER &
GROSSMANLLP

1285 Avenue of the Americas

New York, NY 10019

Telephone: {212) 554-1400
Facsimile: (212} 554-1444

%

7

A5G
SrerT

55
Free-
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AGREED and STIPULATED Attorney for YouTube, Inc., YouTube, LLC and
Google Inc. P
V2fo

o Conee Qoo

Carrie A. Jablonski”
BARTLIT BECK HERMAN
PALENCHAR & SCOTT LLP
54 West Hubbard Street

Suite 300

Chicago, IL 60610-8174
Telephone: ( 312) 494-4400
Facsimile: (312) 494-4440




