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O | NEVORRE 1 D_;?/Q/b<7}

i

i

THE FOOTBALL ASSOCIATION PREMIER
' LEAGUE LIMITED and BOURNE CO., on
behalf of themselves and all others similarly

gituated,
—
v ' Case No, 07 Civ. 3582 (LLS)

YOUTUBE, INC., YOUTUBE, LLC, and
GOOGLE INC,,

Defendants.
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L - THEDATE OF THE CONFERENCE AND APPEARANCES FOR THE PARTIES
A.  Conference Dats: July 27, 2007, continued to August 6, 2007, |
B, Plaintify’ statement conceming Plaintif: |

1. 'I‘heFootba]lAsaocuhonPrmImsueLmntedmdBomeCo (“Class
Plaintiffs, or “Lead Plaintiffa™) and the Proposed Class (references herein -
1o & “class,” “class plaintiffs,” or “class counsel™ are the proposed class):

(8  Lead Plaintiffs

()  Class Plaintiffs for the proposed Class are currently
~ Premier League and Boume, Counsel for the Lead :
thﬁﬂhml‘mnkmmkml.[.?andl!emﬂemhmthz
Berger & Groasmann LLP (collectively “Class Lead
Counsel™). Class Lead Counscl regcrve the right in the
future to propose one or more additional class merubers as
leadplamhﬂ':urchu:qnuentauveu '

(t)  Additional Named Plaintiffs. Plaintiffs have m:lvmed Defendants
that, absent stipulation by Defendants conceming the adequacy of

 1'

Dockets.Justia.com


http://dockets.justia.com/docket/court-nysdce/case_no-1:2007cv03582/case_id-305574/
http://docs.justia.com/cases/federal/district-courts/new-york/nysdce/1:2007cv03582/305574/43/
http://dockets.justia.com/

-Case 1.07-cv-03582-LLS Document 43  Filed 08/09/2007 Page 2 of 12

the Named Plaintiffs (whﬂemmmgﬂloﬂ:erobjecuonsmChss
certification), plaintiffs intend to amend the complaint to join
additional named plaintiffs. Plaintiffs have advised Defendants
that, currently, the additional named plaintiff who will be added to
an amended complaint include class member Cherry Lane Music
Publishing Company, Inc., who is representod by Class Lead
Counsel, and Class member Cal IV, who is represented by Girard
Gibbs LLP; Barrett, Johnson & Parsley; and Bunr & Forman, LLP.

C. Defendants’ statement concerning Plaintiffs:

L.

Defendants’ position is that the Plaintiffs in this case currcatly are those
named in the complaint, Premier Leaguc and Boume. References heroin

" toa “class,” “class plaintiffs,” or “class counscl” are made at the choice of

Plaintiffs’ counsel, and do not indicate that Defendants agree that a class

" can or should be certified in this case.

Defendants will work in good fatith to accorimadate reasonable and timely
smendment to sdd Namod Plamtiffy, But Defendants have agreed to the
current scheduling order based upon the current configuration of parties.
Defendants reserve the right to oppose the addition of Named Pleintiffs, or
to seek 8 revised schedule or rovised discovery limits, if Defendants would
otherwise be prejudiced by the addition of Named Plaintiffs,

D, - Defendants: -

YouTube, Inc., YouTube, LLC, and Google Inc. (*YouTube” or
“Defondants™) are represented by Bmthit Beck Herman Palenchar & Scott

* LLP and Wilson Sonsini Goodrich & Rosati, P.C.

IL A CONCISE STATEMENT OF THE ISSUES AS THEY NOW APPEAR
A.  CLASS PLAINTIFFS' STATEMENT:

1.

Lead Plaintiffs and the proposed Class (for convenience, Class Plaimtiffs)
aliege that Defendants’ creation and operation of their YouTube website
willfully violates the intellectual property rights that were created and
made valuable by the investment of creativity, time, taleat, cnergy, and

'momuofmwntpmdlmothuthmbmdmu

Class Plaintiffs usm several legal claims against Defendants, including
direct copyright infringement, contributory copyright infringement, and
vicatious copyright m&mgcmont. .

Class Plaintiffs scek damages snd an injunction to pmhb:tDcfendam:
from continuing to violata oopynzht protection laws.

-Classlenﬁ'lbehevethatﬂlcptmclpdmmmthm Iawautxswheﬂm'

Defendants are entitled to the protections of the Digital Millennium
, .
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Capyright Act. Class Plaintiffs intend to establish that Defendants®
infringement is not protected by the DMCA, both because Defendants are

. not eligible for the DMCA’s partial defenso as « matter of law and

because, cven were Defendants eligible, they cannot bear their burden of
proving cach of the nine elements required to quahfyfnrthcufe-harbor
(e.g., Cplt 7Y 77-86).

Class Plaintiffs believe that this case prescats a paradigmatic case for class

~ treatment. YouTube is committing massive and widespread copyright

infringement against many thoussnds of copyright holders worldwide.
The members of the Class are so mumerous that joinder of all members is
impracticable. Nor would it be practicable, or in the interests of justice, to
require each class member to bring & scparate case against YouTube.
Lead and Named Plaintiffs hold clsims that sre typical of Class members
generally; and will adequately protect the interests of the Class as this case
proceods. Purther, common issues of fact and law predominate over
individualized iswues. For example, YouTube has consistently asserted
that its copyright infringements are not actionable based on the purported
safs harbors of the DMCA. This singie legal issue is conunon across class
members, will ultimately detesmine whether YouTube can be lishle to any
class member, and will by itseHf predominate over any individualized

B. YOUTUBE'S STATEMENT:

L

Plaintiffs’ claimy in this lawsuit threaten to silence communications by
hundreds of millions of people acrosa the glabe who exchange
mfonmhon. news, mdenmmthoughYouTube’s video hosting

At izsue in this case is whether Plaintiffs may properly centify a class
consisting of every copyright hoider in the world who holds copyrights,

. whether registered or not, that thoy claim, whether today or in the fatore,

were infringed by a clip uploaded to YouTube’s service. YouTube claims
that this proposed class is improper for & host of reasons, including the
number of individual issues associated with even a single plaintiff’s claim.
For example, each plaintiff’s claim would require an inquiry into whether
the work was properly registered; whether the registration preceded the
ogedmhnwmmt;whoﬂmﬂnwmkilmpynghublemdwhdhum
clip is a fair use of the work; whether the plaintiff has properly preserved.
the copyright by renewing and providing notice with publication; whether
the work was owned by the claimant at the time of the alleged
infringement; who uploaded the clip and whether the uploader was
authorized by the copyright holder to do so; whether the plaintiff took any
action to have the clip removed afler it was available on YouTube; and |
individual damage issucs associated with cach copyrighted work.

3 .
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3, - Plaintiffs claim that YouTube has directly or indirectly infringed
plaintiffs’ eopyrighm.Animpomntpmofmcmewiubephintiffs'
identification of the universe of copyrighted works and alleged
mfnngcmcntatmmenﬂm&epuuumdm:mmewhmherphmhﬂ’a
own and have registered each of the ccpmgimdmmml it claims to have
boenmfnngod.

4. Plaintiffs’ claims sro barred o defeated by the Digital Millennium
Copyright Act’s (DMCA) Safe Harbor provisions, including 17 US.C. §
512(c) and (d). YouTube will show that it respects the importance of
intellectual property rights by not only complying with the DMCA’s safe
harbor obligations but by going well beyond its requirements to protect
intellectual property rights, including those of Plaintiffs. By this Lswsuit,
Plaintiffs seek to upset the careful balance that Congress constructed in the
DMCA which balances the rights of copyright holders and the need to
protect commumications onﬂ:emhmet.

5.  YouTube asserts the following additional defenses agginst Plaintiffs’

" claims: the doctrine of fair use, the doctrine of substantial non-infringing -
use, estoppel, waiver, laches, lack of standing, preemption, lack of subject
matter jurisdiction, failure to state a claim, and express or implied licenses
grmtedby?himf&(e.g.,plnmiﬂipunmgdmrownworhonYwm
orpcrmuﬂngom:wdom:unc)

6. thtxﬂiﬂlmlcmalormmmdml,uweﬂuinjmﬁverdiof.
At isste will be Plaintiffs’ entitlentent 10 any dsmages, inchuding whether
Plaintiffs have financially benefited from exposure an YouTube, and

. whether Plaimiffs have failod to mitigate apy of their alleged damuges.

7. This stetement of issuse assumes thet Plaintiffs are not asserting any
chmmﬂﬁ%moopmghthwpm&nmmalhgedm
plaintiffs’ complaint, )

HIL. IDENTIFICATION OF WORKS IN SUIT

A, In part becanse Class Plaintiffs contend that discovery from YouTube is necessary
. to identify the universe of works at issue or instances of infringement, the parties
will work in good faith. so that the asserted copyrights and alleged infringing
works arc identifiod in sufficient time for YouTube to take discovery concerming
those asserted copyrights and alleged infringements. If the volume or timing of
Plaintiffs’ identification of the copyrights or works at issue wonld prevent '
requisite discovery, YouTube reserves the right to oppose the addition of such

works or alleged infringements, or to seek modification of this order to permit
sufficient discovery.
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V. SCHEDULE

| Event ' Date
Initial Disclosures July 19, 2007. Additional Named Plaintiffs shail make initial
dasclomuuvnthmfounmdaysofbemgaddedtoths
' caption, :
Amend pleadings in Deocember 31, 2007
accordance with the Federal
Rules (other than to identify
additional copyrighted
wotks or parties)
ESI Issuzs :
Complets 30b6depson BSI | Sentember 14, 2007
Parties submit ESIPlanto | September 25, 2007
the Court or stipulated by
the parties
| DISCOVERY -
Partics to exchange Rolling basis commencieg 30 days from ESI plan
Deadline for document March 7, 2008 - Each party agrocs o produce 30-40
production custodians’ documents by this date, such custodians to be
: identified (to the extest they exiat) by the requesting party
and/or the disclosing party, &t the requesting party’s option,
and jointly negotiated by the partics to this and the Viacom
case, such negotistions to heve conchxied no Iater than
November 27, 2007, After March 7, 2008, the partics will
mmﬁmmwmmmm
custodians to be identified as soon as practicable after March
7, 2008, March 7, 2008 will be a “best efforts™ date for other
mnm&wduﬂmdulm The pattics agreo that
document production will be completed so that the parties
will have adequate tinee to complete depositions by the
agreed September 7, 2008 date. Document Production shall
: ' be complete by July 7, 2008
Start Third-Party November 7, 2007
Start Party depositions March 7, 2008
Fixnish fact depositions 8 7,2008
Fact discovery, including September 7, 2008
third party discovery, ciosed
Expert reports exchanged October 7, 2008
Rebuttsl reporty Noverober 7, 2008
Expert Depositions December 7, 2008 -
completed P ‘ ,
All discovery completed December 7, 2008
CLASS CERTIFICATION

3
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Class certification motion | By January 4, 2009
due
Briefing - To be agroed by the parties or determined by
schedule for the Court at 8 later scheduling conference.
class :
| certification
motion '
DisposITIVE MOTIONS . : :
Deadline for filing of To be agreed by the parties or determined by the Court ata
digpositive motions later scheduling ¢onference .
[ PRE-TRIAL AND TRIAL To be agrood by the parties and proposed for the Court’s
conmideration or detormined by the Court at a later :
,; scheduling conferencer

V. mnmsormrnsoxsmmnmz
A cmsmys

1. mcm:wﬂlldmhfypummbedmndmnmpleumewoomlm
. all fact discovery by December 7, 2008, Forpreuntpmpoua,tthhu

hmﬂmfoﬂom
(a) 'Ihoaepenomlimdinl)ofudmh’iniﬁaldiwloam
(®)  Other relevant fact witnesses to be identified during tho discovery
pﬂiod.includinx30(b)(6)wm=09minm '
B, YOUTUBE: |

1. Aﬂcrdocumontdmovuyhubeenexchnged.You’mbemtmdlto
depose the following people, This list may be modified as the case
progresses. In addition to the list below, YouTube also intends to take
30(b)(6) depositions on ESI topics for Premier League aud Boume Co.,
will depose third parties with relovant knowiledge, mdmaydepo:eﬁ:met
Premier League and Boumne Co. eoxployees,

(8 - Richard Scudamone
. (®  Dave Richards

lPlnnﬁﬂhrumethcnghtwﬁhﬂndmmﬁnﬂmmmuhx:fﬂummdﬁowlof&mymﬁnm
‘permits them to dotermine that is appropriste and provided that in the event the motion is filed substantially
earlior than is now confemplated some time after the close of fact discovery the parties will work tgether
to ensutre that both parties have the discovery they reasonably noed in connection with the motion .
_ mmmmhmcﬂnﬁemmw‘ﬂmdmmﬁm“ﬂmu
the eod of discovery (inchuding expert discovery), Defendants reserve the right 1o seck (and plaintiffy

mhndﬂbm}ammwhmymelmﬁmmﬂMmu
an sariier date. . :
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- {¢)  PhilLines
(@  Oliver Weingarten .
(¢) Tammy Knox | .
)  Mario Berrocal
()  Peul Molnar
(h)  DanJohnson
(i) Jerry Horan
()  Erik Manson
()  Jondm Pastemak
1) mmlmmMmuidmﬁmmmmmm
period, including 30(b)(6) witncsses on certain topics

VI. STATEMENT OF ANY LIMITATIONS TO BE FLACED ON DISCOVERY,
. INCLUDING ANY PROTECTIVE OR CONFIDENTIALITY ORDERS:

A, Protective Order Iusues:
1. The partics have reached agréement on all items in'the Protective Order.

2 ~Clmmunhﬁnrumﬂwnghtwuekwmod:fyﬂnpmmuvemderm
.arder to be permitted to share Confidential information with class
members who sign a certification to maintain confidentiality, or with
perscns suthorized to receive or review such documents or other matorials
under a protective order entered in any other action, when such issues
become ripe for the Court to decide. Defendants contend that it is not
appropriate for gnyone other than parties to this case and ihe Viacom cass
wmwmmmﬁwm&doudmd«ﬂwpmt
protective order enteved in these cases,

B. Thepuﬁuhaveng‘aedtoampulmonregudmgﬂwachmgcofexputdnﬁl
and commumications and a non-waiver stipulation.

C. Discovery:

1. Class Plaintiffs snd YouTube have agreed that, to the extent practicable,
discovery will be coordinated with the Viacom Action. The plaintiffs in
the Viacom Action (“Viscom Plaintiffs™) and the Class Plaintiffs are

Jomﬂyrcfcrredto as “the Collective Plaintiffs” for purposes of this
section.




Case 1:07-cv-03582-LLS = Document 43  Filed 08/09/2007 Page 8 of 12

2. puaummswuonmdﬂmeomAchonagrmﬂm@)domnmm
pmducedmonemuonshnllbedmdpmdueodmbothwmns.(u)
depositions taken in one action shal! be deemod taken in both actions, and
(iif) interrogatories asked and answered in one action shall be deemed
asked and answezed in both actions.

3. Format of discovery. The parties will negotiate an ES] Plan, together with
the Viacom Plaintiffs.

4, Expert Depositions:

No subpoenas need be served on any testifying expert for whom & report is
provided. Instead, the party or parties retaining such expert will make
such expert available for deposition, at a time mutualty sgreed to by the
parties, congistent with the Court’s schoduling order. Unless otherwise
agreed between the partics, depositions of experts will be held at a

- location :pedﬁedbycounulforlhepmypmducingﬂzewimm.

D.  The parties Jomtly proposs the fullowmg additional ln:muuons on discovery:

‘1, In an effort to coordinate their efforts and streamline discovery, thcpam«
hawagreedtoﬂ:ofoﬂomlnmhonﬂwhmeoqu:onﬁmmd
interrogatorios.

2. Fact depositions: The Collective Plaintiffs may together take up to 225
hours of deposition testimony of YouTube witnesses. The Collective -
Plaintiffs may together takes up to 130 hours of deposition testimony of
third partics. YouTube roay take up to 225 hours of depoeition testimony
ofﬂ:eCoﬂaohvc?hmm,ndlwhmmofdepummtutunMyoﬂhnd
parties. Thnproposal

(2) IncluduamanmmonShamformhaide for BSI depositions
under Rule 30(b)(6); for exsmple, YouTube may take up to 25
hours of ESI related deposltions of the Collective Plaintiffs, and
ﬂwCollacthlmnhfﬂmwhmyukcumeShomof
ESI related depositions of YouTube. :

(b) - Limits ¢ach fact witness deposition to 7 hours, meptBO(b)(6)
depositions; provided, that the partics may extend this limitstion hy
to reach such agreement, and provided that if the parties cannot
mchagremmtmaparhmlnmethemﬁmgputymywck
mhexmmomfromtbocmfmgoodcuue,

{c)  Assumes that cross-cxamination of a party counts agmmtthe Crods
exzmining party’s tims limits (nnttheputyﬂ:nnoﬁcedthc

- deposition);
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(d)  Assumes that cach party shall give a good faith estimatc of how
long it will take with each witness 48 hours prior o the
deposition;

(e) Assumathnttheteshnﬂbom:peuhngobjocnomandm
excessive colloquy of oppotmg counsel counied in the time
allotments.

3 In’ﬂermg;tonel
(#) . Defendants may serve 25 interrogatoties on Class Plaintiffs, and

theChﬂthhﬂimguhumymeamnlofzsmmmnu '
on Defendants.

()  An interrogatory that asks for a certain piece of information
for each plaintiff counts as one interrogatory.

VIL  ANTICIPATED FIELDS OF EXPERT TESTIMONY, IF ANY
A Phintifs |
1. Bxpert testimony includes, but is not limited to the following fields:
statistician(s), economisi(s), information technology, intetnet advertising
experi(s), and industry expert(s). Noto that this listing is based on Class
Plaintiffs’ understanding of YTAY's deftnses under the DMCA.
B.  YouTube | |

1, Twhnobpulmmmluwmmd:ofmmufmoopynghud
content and Plintiffs’ Mmm&amﬂombmm .
copyrightod works, -

2, InMypmoﬁcesn:DMCAcowlime.'

3. Inte:numuel (c.g., Intornet advertising).

4. Statigtics. -
5. Damages, including alleged damages to plaintiffs and alleged benefit to
defendants. _

VIIL AMENDMENT AND ALTERING OF SCHEDULING ORDER:

A Tthcho&nlmgOrdnrmaybellumdurmdedmmordmwﬂhFed.R
Civ.P. 16.
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IX. NAMES, ADDRESS, PHONE NUMBERS AND SIGNATURES OF COUNSEL
A, Class Plaintiffs:?

1,

Louis M. Solomon (LS-7506) .

William M., Hart (WH-1604)

Colin A. Underwood (CU-3445)

Noah S. Gitterman (NG-0106) .

Dolores F. DiBella (DD-9637)
PROSKAUER ROSE LLP

1585 Broadway

New York, NY 10036-8299

Phone: 212-969-3000

Jobn B, Coffey (JC-3832)

Max W, Berger (MB-5010)

John C. Browne (JB-0391)

Eric T. Kanefsky (EK-3511)

Laoren A. McMillen (LM-1687)
BERNSTEIN LITOWITZ BERGER & GROSSMANN LLP
1285 Avenue of the Americas, 38th Floor

. New York, NY 10019

Phone: 212-554-1467

Cal TV Music
Daniel C, Girard
Aaron Shesnin

'GIRARD GIBBS LLP

601 California Street

Suit 1400

San Francisco, CA 94108
Telephone (415) 9814800

Gerald E. Martin

Laure) Alysont Johoston

BARRETT, JOHNSON & PARSLEY

217 Second Avenus, N

Nashville, TN 37201

Telephone (615) 244-2202, (615) 252-3798
Facsimile (615) 252-3798

Kovin Doher
BURR & FORMAN, LLP
700 Two American Center

? Includes all counsel who have indicated an intent to sppear in the Class Action on behalf of
I_.cad,NnnedotoiherCim PlaintifYfs.

10"-
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3102 West End Aveniue
Nashville, TN 37203
Telephone (615) 724-3211
Facsimile (615) 724-3290

3. The Music Force LLC
" Christopher Lovell
Lovell Stewart Halebian LLP
500 Fifth Avenue
New York, NY 10110
(212) 608-1900
Fax: (212) 7194677

B.  YouTube:

David H. Kramer

Bart E. Volkmer ‘

Wilson Sensini Goodrich & Roeati P C.
650 Page Mill Road

Palo Alto, CA 94304

Telephone (650) 493 9300

Pacsimile (550) 493-6811

Toniz Marie Ouellette Klausner
Emily Alice Smith
. Wilson Songini Goodrich & Rosati P.C.
1301 Avenue of the Ammw
40th Fir.
New York, NY 10019 ,
Telephone (212) 999-5800
Facsimile (212) 999-5899.

Philip S. Back (pro hac pending)

Mark 3. Ouweleen (pro hac pending)
Rebecca Weinstein-Bacon (pro hac pending)
Shayna S. Cook (pro hac pending)

- Caztie A, Jablonski (pro hac pénding)
Barilit Beck Herman Palenchar & Scott LLP
Courthouse Place
54 W. Hubbard St.

Suite 300
Chicago, IL 60610
Telephone (312) 494-4465
Facsimile (312) 494-4440

JOINTLY SUBMITTED BY THE PARTIES:

11
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August 4, 2007

. Ahomey for Plaintiffs

X PROVISION FOR APPROVAL OF THE COURT AND smmm mren
THE COURY

ORDERED, um-mmmhummmwmbypmmm
above-captioned actions, and is dsemod sufficient.

Dated: Ncw Yok, New York

AL?MI § 2007
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