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RONALD C. RODGERS declares:

1. My name is Ronald C. Rodgers. I have personal knowledge of the facts stted

below and such facts ar tre and corrct.

BACKGROUN INORMTION

2. Since 1969, I have ben involved in the distrbution and marketing of motion

pictues to exhbitors and the marketig of motion pictues to the public thougout the United

States.

3. Rocky Mounta Pictues, Inc. ("Rocky Mounta") is engaged in the business of

distnbutig and maketig independently-produced motion pictues to exhbitors and fi buyers

thoughout the United States. It ha extensve expence and knowlede concerng the (t)

ecnomics of the maketplac for the dibution and promotion of motion pictues, (ü)

stgies" for 1he placment of pictes in appropnat venues for 1he purse of maxzin

viewership and revenue at the tie of: and shorty followi their" inti relea, (i)

manement of1he post-release acties to prolong viewer inter and ecnomic permance,

and (iv), when charics of 1he pict permt, restuIaton of interet in 1he pictu.

4. Rocky Moun's fi conta with Pre Meda Disbuton L.P. ("Premi

Meda Disbuton") ocur in approxily June 2007. Tht cont involved the possibilty

of Rocky Mounta distbut the documen motion pictu, "EXELLED: No Inellgence

Alowed" ("EXELLE"). Followi diusions and negotiatons, Rocky Mounta and

Pree Med Distbuton enred into a dibuton agment. Tht ageement provides for

Rocky Mounta to provide distbuton servces and maketig constaon for Prmie Media

Distbuton.
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SELECTION OF RELEASE DATE

5. Afer extensive discussions between Rocky Mounta and Premise Media

Distrbuton, those fi concluded that the most promiing date for the relea of EXELLED

was Fnday, April 18, 2008. Th conclusion was bas on consideration of numerous factors,

including: (i) avoidig the intensely competitive suer and Chrew Year seasns for

new releases; (ü) the number and natue of other motion pictues scheduled for release durg the

weekend beeinning on Apri 18; (ii) the number and natue of other motion pictues scheduled

for releae near the release date for EXELLED and durg the weeks followig that release

da; and (iv) the producrs' desire tht the pictue's inuence on the public debate over

intellgent design and evoluton be brought to bear as ~oon as reaonable dur the elecon year

in 2008.

ACTAL PERORMCE TO DATE AN PROJECTD PERFORMCE

6. EXELLED opened on Friday, Apri 18,2008 in 1052 theaters locate in al 50

sttes of 1he United Staes. To the be of my knowledge, EXET.T.llD opened in mor th

th any other doumenta motion pict in 1he hiry of the motion pictu industr.

7. Durg 1he peod begig wi1h the releae date and contiui 1houg Sunday,

May 11, 2008, EXELLED ha be seen by approxitely 1,000,000 pens and generated

approxitely $7,250,000 in box offce ticke saes.

8. Bas on my expnence and judent, I projec th over the weekend begig

Friday, Ma 16,2008, EXELLED wi be boked in apoxitely 210 1hears and over the

weekend beginning on Fnday, May 23, 2008 EXELLED wi be boked in approxily 100

theaters. Furer, I project that by the end of the day Sunday, May 25, 2008, EXEllED wi

have ben seen by a tota of approxily 1,250,000 peple and wi have gener tota
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revenue of approxiately $8,000,000.00 in box offce sales. I also project EXELLED will

remai in theaters through the end of the suer of 2008 and contiue to generate revenue.

TH IMORTANCE OF MATING FOR THE THEATRICAL RELEASE

9. The performance over tie of alost every motion pictue is largely dependent

upon the mareting of the pictue before and at the time of its releas, upon news med

assessments imediately followig the release, and upon word-of-mout comments by perons

who have recently viewed the pictu. Any interrption of the presentation of a pictue in

theaer wi destoy the dynamcs which su the pictue in the maket place.

10. These dyncs can seldom, if ever, be receated followi an intertion - new

pictes are releasd; the public's intere focuses on those pictus; old pictu lose their

appe; and the inerent nsks involved in any effort to revive a pictu mitigate agait the

expditu of 1he mions of dollars any revtation effort would require.

11. The peormce of a motion pictue in the theatrcal releas is an extemely

importt fator in determining the intere in and succs of Dvn saes and other fi-related

pro. It is common, inde expte tht 1he revenue re from a fim's Dvn saes wi

be a multiple of the revenue from the$ca sales.

EFFCT OF INJUCT ORDER

12. If an injunctive örder were enter tht reqed the pretation of EXELLED

in thears be interrpte 1h orde would inct irparle damage on Premi Meda

Disbution and Rocky Moun and it would have signcat adverse impact on exhbitors

and theaer cusomers.

A. If EX ELELD were puled out of theaters in May to be re-released severa

weeks laer in June or July, thear spa would be very dicult, if not impossible, to

sec. The sumer sen is extemely bus in the motion picte indusry beause the
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major stdios releas many big-budget, blockbuster films durg that penod many of

which appear on many thousds of screens at a tie. If, for ince, the fi were

puled out of 100 theaters on Fnday May 23, no reaistic possibilty exits that the film

would be shown in that many theaters if it were re-releaed in late June or July.

However, a realstc probabilty exist tht no theaer space would be available upon any

re-release. Furer, regardless of when the film might be re-released, if it is puled from

theaters at ths tie, it wi ultitely be viewed by signficatly fewer people and the

dissemiation of its message would be dimshed Thus, in terms of viewership and

impact, it wil never recover from bein puled.

B. In addition, because any signcat post-release interrption of the

exhbition of a motion pictue wi usuay destroy the momentu cr~ted in connection

with its ongial releae, and beause that momentum ca seldom if ever be recreat

followi an interrtion, any intion in the distbuton ofEX ELLEn would liely

cause Rocky Mounta and Premise Meda Disbuton to sufer economic daes tht

could not be revered thug subseuent dibuton of the fi.

C. If 1he dibuon of EXELLED wer halted or interrte news of 1hat

occurence would spead thougout the motion picte indus in the Unite State and

would beome the subject matter of widesprea diussion. Tht would have a signcant

adver impact on 1he reputon of Rocky Mounta even thoug it ha no responsibilty

for, or involvement with the contets of EXELLED. Furer suh news and discussion

would severely impact the reputaons of Premi Meda Distbuton, Premise Media

Corpration, L.P., C&S Production L.P., the other Defendants in the lawsut. (Below,

Pree Meda Disbuton, Premise Media corpmton, L.P., C&S Production L.P. are
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referred to, collectively, as the "Premise Entities.") Based on my expenence and

judgment, Rocky Mounta and the Premise Entities would be ireparbly tainted by any

interrption in the exhbition of EXELLED, and tht tat would not be undone by a

subsequent victory in cour.

D. Furher, daage to the reputation of Rocky Mounta and the Premise

Entities would cause independent producers to be reluctat to choose Rocky Mounta as

their distrbutor and exhbitors would hesitate to do business with Rocky Mounta or the

Premise Entities. Inevitably, a signficant number of producers and exhbitors would

choose to do business with Rocky Mountain's competitors and it would "suer

economicaly. The tak of proving that such choices and the resultig loss of profitable

business were the product of dae to Rocky Mounta's reputation would be very

difcult and, perhas, in most inces, impossible. Thus, any tempora injunction

would liely resut in Rocky Mounta suerig ireparable damage.

E. As discussed above, based on my expence and judgment, I project that

in th absence of any inunction EXELLED wi be presnte in approxitely 100

1hea over 1he weekend beginning on Fnday, May 23, 2008, and that it wi be shown

in some of those theaters and in other theater thougout the suer of 2008. Any

interrption of1he distbuton of EXELLED would adverely impact the exhbitors who

otherwe would be presenti EXELLED. If an injunction were issued on a Thursdy

or Fnday of a given week, the fi would have be shippe to the theatrs tha had not

previously shown the pictue, al theaers which inended to show the picte the weekend

begig that Fnday would have plaed advertsing for the wekend and those theater

would have list the picte in direcones conste by the public. Furer, those
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theaters may have already posted bilboards and marquee anouncements for the pictue.

If presentation of EXELLED were interrpted, the money spent for the advertising

would have been spent for no benefit and listings of the pictu for the weekend would be

wrong. No doubt, persons who undertook to see the pictue il reliance on advertising or

a listig would be inconvenienced and frtrted. Furer, regardless of when durg the

course of a week a suspension or interrption occured, theater operators which were

showing, or which were intending to show that pictue would be required to obta if

possible, a substitute pictue. At best, that would be a diffcult hassle. At worst it could

resut in a dák screen. Sti fuer, any substtute pictu would liely be ecnomicay

less atttive to the theater operar than EXELLED. Otherise, the operator would

have ongilly chosen to present the alternve in of EXELLED.

F. Any suspension or interrption of the distbuton of EXELLED would

have far reachig, advers racatons for the producers of EXELLED, Rocky

Mountain, exhbitors, and moviegoers who would not be able to see the pictue, and

would suly result in their suffenng signcat ireparble injunes.

13. In the course of negotiatg the placement of EXELLED in theaters and

otherwse ditrbuti the pictue, Rocky Mounta did not mention the song Imagine or make

reference to any lyncs or music frm th song being contaed in the pictue. No reference was

ever mae to Imagine by Rocky Mounta in connection with any of its effort to promote the

distbuton of EXELLED.

Furer, declart sayt naugt. -Z~ ~-¡~
Ronald C. Rodgers . .

Dated: May 14,2008
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