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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NORTH CAROLINA
NORTHERN DIVISION
No. 2:06-CV-49-F

Administrator for the Separate Estates of
STEPHEN S. HELVENSTON, MIKE R.
TEAGUE, JERKO GERALD ZOVKO,
and WESLEY J.K. BATALONA,

BLACKWATER SECURITY )
CONSULTING, LLC and )
BLACKWATER LODGE AND )
TRAINING CENTER, INC,, )

)

Petitioners, )

) MEMORANDUM IN SUPPORT OF
Vs, ) RICHARD P. NORDAN’S MOTION FOR

) RELIEF FROM JUDGMENT
RICHARD P. NORDAN, as Ancillary ) MOT)

)

)

)

)

)

)

Respondent.

Richard P. Nordan, Individually, pursuant to Local Rules 7.1(d) and 7.2,
E.D.N.C., submits this Memorandum in Support of his Motion for Relief from Judgment
from this Court’s Order of April 20, 2007, compelling arbitration of the claims listed in
Petitioners’, Blackwater Security Consulting, LLC (hereinafter “Blackwater Security),
and Blackwater Lodge and Training Center, Inc. (hereinafter “Blackwater Lodge™)
(collectively “Petitioners™ or “Blackwater™), Petition for Order Directing Arbitration
(hereinafter “Petition™), in which it shows the Court:

STATEMENT OF THE CASE
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On March 16, 2004, Stephen S. Helvenston (“Helvenston™) signed an
Independent Contractor Service Agreement (“ICSA™) which contained the following
provision under Paragraph 20.1:

This Agreement shall be governed by and construed in accordance
with the laws of the State of North Carolina, applicable to contracts
made and to be fully performed therein, excluding its conflict of
laws principles. Contract and BSC [Blackwater Security] hereby
agree that any dispute regarding interpretation or enforcement of
any of the parties’ rights or obligations under this Agreement shall
be resolved by binding arbitration according to the rules of the
American Arbitration Association and shall be conducted in
Currituck or Camden County in North Carolina. The arbitrators
may award attorneys fees to the prevailing party in any arbitration
proceeding. All costs and expenses of the arbitration, including

- actual attorney’s fees, shall be allocated among the parties
according to the arbitrator’s discretion. The arbitrator’s award may
be confirmed and entered as a final judgment in the courts noted
above and enforced in accordance with rules of the American
Arbitration Association. Proceeding to arbitration and obtaining
an award thereunder shall be a condition precedent to the bringing
or maintaining of any action in any court with respect to any
dispute arising under this Agreement, except for the institution of a
civil action of a summary nature where the relief sought is
predicated on there being no dispute with respect to any fact or
relief of an injunctive nature. Contractor hereby waives any rights
to seek removal of any dispute to the state or federal courts.

On February 1, 2004, March 10, 2004, and March 25, 2004, Jerko (*Jerry™) Gerald Sovko
(hereinafter “Sovko”), Wesley J.K. Batalona (“Batalona™), and Mike R. Teague
(*Teague™), respectively, each signed a substantially similar ICSA containing the exact
same arbitration provision highlighted above.

On March 31, 2004, Helvenston, Sovko, Batalona, and Teague
(collectively “the Decedents”), were killed in Fallujah, Iraq by a mob of insurgents while
escorting a military convoy through the city. Following their deaths, the separate Estates

of Helvenston, Sovko, Batalona, and Teague (hereinafier “the Estates™), retained the
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California law firm of Callahan & Blaine, APLC, to pursue a wrongful death claim
against Blackwater. As none of the attorneys of Callahan & Blaine were members of the
North Carolina Bar, North Carolina being the appropriate venue for an action against
Blackwater, the firm of Callahan & Blaine associated for purposes of this lawsuit with
the Raleigh, North Carolina law firm of Kirby & Holt, LLP. Kirby & Holt, in order to
institute a wrongful death suit against Blackwater in North Carolina asked Richard P.
Nordan to serve as Ancillary Administrator for the Separate Estates so that the action
might be filed in Wake County, North Carolina.

On January 5, 2005, Richard P. Nordan, after receiving appropriate letters
of ancillary administration, filed suit against Blackwater in Wake County Superior Court,
in an action styled Richard P. Nordan, as Ancillary Administrator for the separate
Estates of Stephen S. Helvenston, Mike R. Teague, Jerko Gerald Sovko, and Wesley J K
Batalona, Plaintiff v. Blackwater Security Consulting, LLC; Blackwater Lodge and
Training Center, Inc., and Justin L. McQuown, Defendants, bearing file number 05 CVS
173 (hereinafter “Wake County Action”). In the Wake County Action, Richard P.
N.ordan, on behalf of the Estates, in his role as Ancillary Administrator for the Separate
Estates, brought claims against Blackwater for Wrongful Death and Fraud.

After various attempts to remove the case to Federal Court!, or in the
alternative to have the case dismissed, were unsuccessful Petitioners filed on December
20, 2006 the present action captioned above, in an attempt to compel Richard P. Nordan,

as Ancillary Administrator for the Separate Estates, to proceed solely in arbitration

! Petitioners’ grounds for removal were based on their assertion that the Defense Base Act provided Federal
Question Jurisdiction pursuant to 28 U.S.C. § 1331, The action was subsequently remanded by Judge
Flanagan, and Petitioner’s appeal was dismissed by the United States Court of Appeals for the Fourth
Circuit. Writ of Certiorari was denied by the United States Supreme Court.
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against them. The Summons issued pursuant to the Petition itself names in the caption,
as Defendant, “Richard P. Nordan, as Ancillary Administrator for the Separate Estates of
Stephen S. Helvenston, Mike R. Teague, et al.”, and the Summons was served on Richard
P. Nordan, Attorney at Law, at his law office, and signed by Debbie Leonard, the front
receptionist for the firm.

Coinciding with the filing of the Petition, a Civil Cover Sheet was filed
stating the parties to the Petition and most importantly, for purposes of this motion, the
basis for this Court’s subject matter jurisdiction over the parties. The parties, as named
on the Cover Sheet, are as Plaintiffs, “Blackwater Security Consulting, LLC, a Delaware
Limited Liability Co., et al.”, and as Defendants, “Richard P. Nordan, as Ancillary
Administrator for the Separate Estates of Stephen S. Helvenston, et al.” Further, the basis
of jurisdiction claimed in Section II on the Cover Sheet is “Diversity”. Further, in
Section I1I, the Defendants are claimed to be “Citizen of Another State”.

Within the Petition, there appears a further explanation of the citizenship
of the parties, which bears particularly on Blackwater’s claim that this Court had the
appropriate subject matter jurisdiction over the causes of action Blackwater petitioned to
this Court to compel jurisdiction. In Paragraph 1, Blackwater states:

Petitioner Blackwater Secuirty is a limited liability company

organized and existing under the laws of the State of Delaware,

with its principal place of business in Moyock, Currituck County,

North Carolina.

In Paragraph 2, Blackwater goes on to state that:

Petitioner Blackwater Lodge and Training Center, Inc. is a

corporation organized and existing under the laws of the State of

Delaware with its principal place of business in Moyock, Currituck
County, North Carolina.
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Although it is important to note the claimed citizenship of the Petitioners, which
establishes Blackwater in its various forms as a citizen of the State of North Carolina for
purposes of establishing diversity of citizenship, it is of paramount importance to look at
their description of the citizenship of the Defendants, described in Paragraph 3. This
paragraph states:

Respondent Richard P. Nordan is, upon information and belief, a

resident of Wake County, North Carolina. He is named in this

action in his official capacity as ancillary administrator of the

separate estates of the Decedents:

a. Decedent Stephen S. Helvenston was, at the time of his
death, a resident of the State of California;
b. Decedent Mike R. Teague was, at the time of his death, a
resident of the State of Tennessee;
c. Jerko Gerald Sovko was, at the time of his death, a resident
of the State of Hawaii; and
d. Wesley . K. Batalona was, at the time of his death, a
resident of the State of Ohio.[emphasis added).
Finally, Blackwater made its claim of subject matter jurisdiction in Paragraph 4 of the
Petition, stating:

This Court has subject matter jurisdiction over this proceeding

under Section 4 of the Federal Arbitration Act (9 U.S.C. § 4) and

under 28 U.S.C. § 1332 because this is a civil matter between

citizens of different states wherein the amount in controversy

exceeds $75,000, exclusive of interest and costs.

In the Petition itself, aside from the statements relating to citizenship and
subject matter jurisdiction, Blackwater states allegations only against the “Respondent”,
which can only refer to caption which reads: “Richard P. Nordan, as Ancillary
Administrator for the separate Estates of Stephen S. Helvenston, Mike R. Teague, Jerko

Gerald Sovko, and Wesley J.K. Batalona.” Further, the Petition itself contains an

allegation that “Petitioners are entitled under Section 4 of the Federal Arbitration Act to
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an Order directing Respondent to proceed in Currituck or Camden County with binding
arbitration of the Respondent’s alleged claims.”

As an attachment to the Petition, Blackwater included its Demand for
Arbitration filed with the American Arbitration Association. In the Demand, Blackwater
demanded arbitration pursuant to the “International Dispute Resolution Procedures
Arbitration Rules”. Named in the Demand for Arbitration is Respondent “Richard P.
Nordan”. Also in the Demand, under the section bearing the heading “Nature of the
Dispute”, it reads:

As administrator of the estates of four Blackwater professionals

killed by a mob of insurgents on 3/31/04 in Fallujah, Iraq,

Respondent has breached decedents’ contractual obligations not to

sue, not to seek publicity and to protect classified and confidential

information, to release Blackwater & all affiliates from all claims,

and to assume all rules of “being shot, ... killed by a firearm ....

terrorist activity, hand to hand combat” et. in Irag. In order to

safeguard both its own confidential information as well as sensitive

information implicating the interest of the United States at war,

Blackwater is filing its Memorandum in Support of this Demand

under Article 34 of the above Rules (“Confidential™)

That is the entirety of the guidance provided to this Court, outside of the Petition, as to
the nature of the claims Blackwater wished to arbitrate.

Based on the representations and allegations contained in the Petition, and
the other documents filed with this Court, Richard P. Nordan believed that he was served
only in his representative capacity as Ancillary Administrator of the Estates. [Nordan
Affidavit, 9 7]. Further, he believed that Blackwater only sought to compel arbitration of
the claims alleged in the Wake County Action, and that he personally was not a party to

the arbitration. [Nordan Affidavit, § 9]. Finally, he could only assume, along with this

court, and counsel for the separate Estates, that the arbitration would not include any
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claims by Blackwater against him personally. [Nordan Affidvait, §'s 7-9]. Despite
Richard P. Nordan’s individual assumptions, and presumably the assumptions of this
Court, based on the documents not included in the record before this Court, Blackwater
intended, apparently all along, to arbitrate claims against Richard P. Nordan individually,
and subject his personal assets to an award of damages in arbitration. Moreover,
according to a document filed by Blackwater in the Wake County Action and statements
of Blackwater’s counsel in a motion hearing before the Honorable Judge Donald W.
Stephens, Wake County Senior Resident Superior Court Judge, Blackwater affirmatively,
and without equivocation, makes it perfectly clear that Blackwater intends to arbitrate not
only the Estates’ claims against them, but intends to bootstrap their personal claims
against Richard P. Nordan, Individually, to the ordered arbitration. The document filed
in the Wake County Action was a “Memorandum of Law in Opposition to Issuance of
TRO” (hereinafter “TRO Memorandufn”). This document was served on Richard P.
Nordan, as Ancillary Administrator of the Separate Estates by and through Kirby & Holt,
representatives of Richard P. Nordan, in his capacity as administrator.

On April 20, 2007, presumably without being presented with a transcript
of the motion hearing, or the TRO Memorandum, but only knowing of the issuance of a
Temporary Restraining Order against the parties, this Court issued its Order granting
Blackwater’s Petition to compel arbitration. However, the Order itself does not address
Blackwater’s current intention to bring claims of personal liability against Richard P.
Nordan, individually, outside of his role as Ancillary Administrator for the Separate
Estates. There is similarly no mention in the Order regarding Blackwater’s individual

claims against Richard P. Nordan, individually, who presumably was not a party to the
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Petition. The Order itself does state in its conclusion that “the parties are ORDERED to
proceed with arbitration in the manner provided for in the Service Agreements.” Because
Richard P. Nordan cannot confidently determine whether Blackwater’s claims against
him individually were before the Court by means of Blackwater’s Petition, and based on
his assertion that even if such claims were before the Court, they would operate to
remove subject matter jurisdiction from this Court, he filed this Motion for Relief, and in
the alternative, for clarification of this Court’s Order.
ARGUMENT

This motion is before this Court requesting initially that the Order itself be
voided (1) for lack of subject matter jurisdiction, as Richard P. Nordan, individually as a
party would destroy diversity of citizenship and this Court’s ability to enter an Order over
this dispute, and (2) the misrepresentation or fraud worked upon this Court by Blackwater
for either failing to openly disclose the claims it wishes to arbitrate or misrepresenting or
fraudulently concealing its claims against Richard P. Nordan, individually. In the
alternative, Richard P. Nordan, Individually, asks that this Court issue a clarification of
its Order, specifically stating who the parties to the Petition actually are, and whether
Blackwater’s claims against Richard P. Nordan, individually, were actually compelied
into arbitration. In further support of this Motion, Richard P. Nordan respectfuily shows
the Court that:

L THIS COURT DID NOT RETAIN THE NECESSARY SUBJECT

MATTER JURISDICTION OVER BLACKWATER’S CLAIMS

AGAINST RICHARD P. NORDAN, INDIVIDUALLY, SUFFICIENT

TO COMPEL ARBITRATION OF THOSE CLAIMS.

In courts of the United States, where the inclusion of non-diverse parties

destroys diversity, and diversity is the basis for subject matter jurisdiction of the district
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court, a district court is without appropriate authority to compel arbitration pursuant to
the Federal Arbitration Act. Owens-Illinois, Inc. v. Meade, 186 F.3d 435 (4th Cir. 1999).
Federal subject matter jurisdiction itself “must rest on some basis independent of the
FAA.” Whiteside v. Teltech Corp., 940 F.2d 99, 102 (4th Cir. 1991). Further, the burden
of establishing the independent basis for federal subject matter jurisdiction, whether it be
by way of a federal question or diversity, falls on the party attempting to assert his or her
rights in federal court. In re Mercury Const. Corp., 656 F.2d 933, 938 (4th Cir. 1981).
Other federal District Courts have long held that that in order for a federal court to
entertain an action under the Federal Arbitration Act, there must be diversity of
citizenship, the proper amount in controversy and the matter must relate to maritime
transactions or interstate commerce. San Carlo Opera Co. v. Conley, 72 F.Supp. 825,
828 (D.C.N.Y. 1946).

As stated above, Blackwater relied upon 28 U.S.C. § 1332, requiring
diversity of citizenship, to show that this Court had the requisite subject matter
jurisdiction to compel arbitration. In doing so, they represented to this court that the
citizenship of Richard P. Nordan, Individually, was unimportant, and that the substance
of their Petition was to force the Estates, as represented by Richard P. Nordan, to arbitrate
the wrongful claims brought against Blackwater. [Petition, § 3, 20]. However, after
filing the Petition itself, counsel for Blackwater made numerous, unequivocal statements
of their intent to arbitrate not only the claims of the Estates against them, but also their
own claims against Richard P. Nordan, individually. Such claims were not within the
scope of this Court’s Order, and similarly, should they have been included, would operate

to deprive this Court of its subject matter jurisdiction over Blackwater’s claims.



