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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NORTH CAROLINA
NORTHERN DIVISION
No. 2:06-CV-49-F

Administrator for the Separate Estates of
STEPHEN S. HELVENSTON, MIKE R.
TEAGUE, JERKO GERALD ZOVKO,
and WESLEY J.K. BATALONA,

BLACKWATER SECURITY )
CONSULTING, LLC and )
BLACKWATER LODGE AND )
TRAINING CENTER, INC.,, )
)
Petitioners, )
) MEMORANDUM IN
Vs, ) OPPOSITION TO PETITIONERS’
) MOTION TO SUPPLEMENT
RICHARD P. NORDAN, as Ancillary ) PLEADINGS
)
)
)
)
)
)

Respondent.

Richard P. Nordan, for the limited purpose of providing a response to
Petitioners’ Motion to Supplement Pleadings, on the grounds that his personal assets may
ultimately be imperiled by the outcome of Petitioners’ motion, hereby submits, pursuant
to Local Rule 7.1, the following Memorandum in Response to Petitioners’ Motion to
Supplement Pleadings in which it respectfully shows the Court as follows:

STATEMENT OF RELIEF SOUGHT |

Petitioners seek in their supplemental pleading to allege a claim which is
not recognizable in North Carolina or elsewhere and to exercise jurisdiction where this
Court has none. Therefore, the supplemental claims are futile and frivolous, and

Petitioners’ motion should be denied.
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Furthermore, as the Court ruled in its May 11, 2007, Order entered in this
action, the sole remedy sought by the Petitioners in this action was “an Order directing
[Nordan] to proceed in Currituck or Camden County with binding arbitration of
[Nordan’s] alleged claims.” (5/11/07 Order, p. 2; emphasis in original). This action has
never involved any type of determination or direction pertaining to Blackwater’s alleged
claims. These claims by Blackwater were set forth in their December 14, 2006, Demand
for Arbitration (a true copy of which is attached hereto as Exhibit 1). Pursuant to Rule
15(d), Blackwater can only seek leave to serve a supplemental pleading “setting forth
transactions or occurrences or events which have happened since the date of the pleading
sought to be supplemented.” Blackwater filed the Petition in the instant action on
December 20, 2006, six days after their separate, December 14, 2606, Demand for
Arbitration of their claims. Blackwater’s purported Supplemental Petition involves
something wholly separate — their claims against Nordan, not Nordan’s claims against
Blackwater — and sets forth transactions, events, or occurrences which pre-date their
Petition they wish to supplement.

Moreover, the ICDR arbitration panel in the pending arbitration of
Blackwater’s claims has already determined in its May 24, 2007, ICDR Order No. 1 that
Blackwater’s claims set forth in their December 14, 2006, Demand for Arbitration do not
include claims of personal liability against Richard Nordan. This Order sets forth, in
pertinent part, as follows:

The Panel has reviewed the Demand in this matter. Such Demand makes
no claim against Mr. Nordan for personal liability.

A true copy of ICDR Order No. 1 is attached hereto as Exhibit 2. Blackwater apparently

seeks, through this supplemental petition, to reverse this determination by the ICDR
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which is manifestly improper. In addition, there is no subject matter jurisdiction upon
which to assert a new petition seeking to pursue a claim against Richard Nordan for
personal liability.

STATEMENT OF THE CASE

On December 20, 2006, Petitioners Blackwater Security Consulting,
L.L.C. and Blackwater Lodge and Training Center, Inc. (collectively “Petitioners” or
“Blackwater”) filed the present action against the Respondent, in his capacity as ancillary
administrator of the Separate Estates of Stephen S. Helvenston (“Helvenston Estate™),
Mike R. Teague (“Teague Estate™), Jerko Gerald Zovko (“Zovko Estate™), and Wesley
J.K. Batalona (“Batalona Estate™) (collectively “the Estates™). The Petition sought to
have the estates claims filed in Wake County Superior Court, bearing file number 05
CVS 0173 (hereinafter “the Estates Action”), directed to arbitration. In the Petition,
Blackwater describes Respondent Richard P. Nordan only his capacity as ancillary
administrator of the separate Estates. [Dkt. 1, § 3]. The sole basis of subject matter
jurisdiction claimed in the Petition was diversity pursuant to 28 U.S.C. § 1332. [Dkt. 1,
s 3-4].

On April 12, 2007, Blackwater filed in the Estates Action in state court a
“Memorandum of Law in Opposition to Issuance of TRO” (hereinafter “TRO
Memorandum™). Inthe TRO Memorandum, Petitioners indicated that it their intention to
compel into arbitration their claims which included, for the first time, a contention that, if
they were successful, Richard P. Nordan would be personally liable for any award of
damages. Such statements inclode the following:

In the arbitration, Blackwater is claiming damages against Nordan
personally for breach of contract, including his breach of the
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decedents’ contractually binding covenant not to sue and their

duties of confidentiality and non-publicity, both of which are

binding on Nordan as estate administrator. [emphasis in original]

(See “TRO Memorandum”, § 6; emphasis in original).

In the arbitration, Blackwater claims $10 million from Nordan

personally for breach not only of the liability provisions of the

decedents’ contracts with Blackwater, but also for breach of the
confidentiality and non-publicity provisions of those confracts.

The covenants are binding on Nordan, and he is personally liable

for their breach. (See “TRO Memorandum?”, § 9).

On April 20, 2007, the Court entered an Order in this action — affirmed
through entry of a May 11, 2007, Order denying motions to show cause, for relief from
the initial Order, and for reconsideration — which directed that the claims alleged against
Blackwater in the Estates Action be arbitrated. The Court confirmed in the May 11,
2007, Order that issues pertaining to Blackwater’s claims against Respondent were not
the subject of this action.

Thereafter, Richard P. Nordan, in his individual capacity, filed an action in
Wake Superior Court seeking a declaratory judgment that he was not subject to any
arbitration of Blackwater’s claims. After removal and prior to a determination as to
whether the Court had subject matter jurisdiction, the Court dismissed the declaratory
action on grounds that it did not present a justiciable “case or controversy” pursuant to
Article III of the United States Constitution, based upon an Order entered by the ICDR
arbitration panel (“the Panel”). [5:07-cv-175; Dkt. 25]. The May 24, 2007, ICDR Order
- Order No. 1 — determined that Blackwater’s claims set forth in their December 14,
2006, Demand for Arbitration do not include claims of personal liability against Richard

Nordan.

The Panel has reviewed the Demand in this matter. Such Demand makes
no claim against Mr. Nordan for personal liability.
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Petitioners now seek to supplement their initial Petition in this action
(which pertained only to the claims against it alleged in the Estates Action) for “a
definitive ruling as to Nordan’s obligation to arbitrate Blackwater’s claims against him.”
[Dkt 35, 4]." Blackwater states that the Arbitration brings claims against Mr. Nordan
only “in his capacity as Ancillary Administrator.” {Dkt. 35, 1]. However, in the
supplemental pleading, Petitioners’ have renewed their efforts to seek damages of
Richard Nordan personally, though they have only brought a claim against him in his
representative capacity. The alleged acts for which Blackwater claims they have a right
to receive $10 million are the “filing, prosecution, and publication” of wrongful death
claims against Blackwater. [Dkt. 35-2, §22]. It is these acts which Blackwater describes
as obligations arising out of the Service Agreements which Richard Nordan must pay
personally. [Dkt. 35-2, 4 29]. The law, however, requires that such claims must be
brought against Richard Nordan solely in his individual capacity.

STANDARD OF REVIEW

Rule 15(d) of the Federal Rules of Civil Procedure provides as follows:

Upon motion of a party the court may, upon reasonable notice and

upon such terms as are just, permit the party to serve a

supplemental pleading setting forth transactions or occurrences or

events which have happened since the date of the pleading sought

to be supplemented. Permission may be granted even though the

original pleading is defective in its statement of a claim for relief

or defense. If the court deems it advisable that the adverse party

plead to the supplemental pleading, it shall so order, specifying the
time therefor.

! This request comes in light of the fact that this Court has already ordered Respondent to participate in the
arbitration of the Estates’ claims against Blackwater, and that attorneys for Mr. Nordan, as a ancillary
administrator of the Estates, have filed an Answer and Counterclaims to Blackwater’s claims of Breach of
Contract. Accordingly, there has been no refusal to participate in the already commenced Arbitration.

-5-
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The standards governing a motion to supplement under Rule 15(d) are the same as those
governing a motion for leave to amend under Rule 15(a). Frank v. Ross, 313 F.3d 184,
198 n.15 (4th Cir. 2002). A motion to supplement pleadings may be denied upon a
showing by the nonmovant of bad faith, futility, or undue prejudice. Cohen v. Reed, 868
F.Supp. 489, 497 (E.D.N.Y. 1994). Similarly, a motion for leave to amend under Rule
15(a) will be denied if the amendment would be prejudicial to an opposing party, where
there has been bad faith on the part of the moving party, or when amendment would be
futile. Edwards v. City of Goldsboro, 178 F.3d 231, 242 (4th Cir. 1999).

In reviewing a proposed amended claim, courts are directed to consider
the legal sufficiency of the amended claim. 3 James Wm. Moore, Moore’s Federal
Practice-Civil § 15.15[3] (3d ed. 1997). Accordingly, federal courts have denied motions
for leave to amend a claim where the amended pleading itself could not withstand a Rule
12(b}(6) motion to dismiss for failure to state a claimn. See Sinay v. Lamson & Sessions,
Co., 948 F.2d 1037, 1041-1042 (6th Cir. 1991) (amendment not allowed if amended
complaint would not withstand Fed. R. Civ. P. 12(b)(6) motion); Moore v. Indiana, 999
F.2d 1125, 1128 (7th Cir. 1993 (plaintiff’s efforts to amend complaint were futile because
amendment could not withstand motion to dismiss for failure to state claim). Further,
leave to amend a pleading should be denied if the party’s claims are frivolous, and no
additional facts would cure the deficiency. See Coleman v. Ramada Hotel Operating
Co., 933 F.2d 470, 473 (7th Cir. 1991) (although Rules generally favor liberal
amendment, justice does not require courts to give leave to amend frivolous or repetitive

allegations at any stage of litigation).
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This Court, in resolving whether to allow Petitioners the opportunity to
supplement their original pleading, must first review the proposed pleading to determine
whether the pleading is legally sufficient, and states new, non-frivolous allegations which
post-date the pleading sought to be supplemented. The test of legal sufficiency for a
pleading is governed under the well-known standard of Fed. R. Civ. P. 12(b)(6). “The
function of a motion to dismiss for failure to state a claim is to test the legal sufficiency
of the complaint and not the facts that support it.” Hooper v. North Carolina, 379
F.Supp.2d 804 (M.D.N.C. 2005). Accordingly, a dismissal of a complaint may be
granted in the case where the plaintiff “includes allegations that show on the face of the
complaint that there is some insuperable bar to relief.” First Financial Sav. Bank, Inc. v.
American Bankers Ins. Co., 699 F.Supp. 1158, 1161 (E.D.N.C. 1988).

In this case, Blackwater’s new claims are not recognizable in law. Claims
against an administrator, executor or personaf representative in their representative
capacity do not allow for personal recovery from the individual who serves in that
capacity. Therefore, such claims do not provide for the relief sought by Blackwater, and
the motion to add such supplemental claims should be denied. Further, any claimed
subject matter jurisdiction in the supplemental pleading over Richard Nordan does not
meet even the menial test of 9 U.S.C. § 202, as there is no arbitration agreement between
the parties, and therefore this Court does not even have the appropriate jurisdiction to
compel arbitration of claims against Richard Nordan for which personal liability is

sought.
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ARGUMENT
L THE PETITIONERS’ MOTION TO SUPPLEMENT PLEADINGS SHOULD
BE DENIED AS IT PERTAINS TO TRANSACTIONS, EVENTS, OR
OCCURRENCES WHICH PRE-DATE THE PLEADING SOUGHT TO BE
SUPPLEMENTED.

Again, pursuant to the specific language of Rule 15(d), Blackwater can
only seek leave to serve a supplemental pleading “setting forth fransactions or
occurrences or events which have happened since the date of the pleading sought to be
supplemented.” The Court in its May 11, 2007, Order entered in this action ruled that the
sole remedy sought by the Petitioners in this action was “an Order directing [Nordan] to
proceed in Currituck or Camden County with binding arbitration of [Nordan’s] alleged
claims.” (5/11/07 Order, p. 2; emphasis in original). This action has never involved any
type of determination or direction pertaining to Blackwater’s alleged claims.

Blackwater moves for leave to file a supplemental petition pertaining to
their separate, December 14, 2006, Demand for Arbitration of their claims. This
December 14, 2006, Demand for Arbitration was filed six days before their initial
pleading filed in this action — their December 20, 2006 petition to direct arbitration of the
claims against Blackwater which had been filed in state court. Blackwater can nof seek
to supplement their original pleading by referring to a separate, previously pending
Demand for Arbitration which has now been litigated before the ICDR for eight months.
Blackwater filed the Petition in the instant action on December 20, 2006, six days after
their separate, December 14, 2006, Demand for Arbitration of their claims. Blackwater’s

purported Supplemental Petition involves something wholly separate — their claims

against Nordan, not Nordan’s claims against Blackwater — and sets forth transactions,



Case 2:06-cv-00049-F Document 37  Filed 07/30/2007 Page 9 of 21

events, or occurrences which pre-date their Petition they wish to supplement. Hence,
Blackwater’s motion should be denied.

IL. THE PETITIONERS’ MOTION TO SUPPLEMENT PLEADINGS SHOULD
BE DENIED AS THE ARBITRATION PANEL HAS ALREADY RULED
THAT THE PENDING ARBITRATION OF BLACKWATER’S CLAIMS DO
NOT INVOLVE A CLAIM IMPOSING POTENTIAL PERSONAL LIABILITY
ON MR. NORDAN AND PETITIONERS ARE SEEKING TO REVERSE AN
INTERLOCUTORY ORDER OF THE PANEL.

Again, the arbitration panel in ICDR Order No. 1 ruled that “the Panel has
reviewed the Demand in this matter” and “Is]uch Demand makes no claim against Mr.
Nordan for personal liability.” Blackwater seeks in their supplemental petition a reversal
of that arbitration panel ruling.

Blackwater’s proposed supplemental petition seeks an Order directing that
the pending arbitration of Blackwater’s claims include a direction that Mr. Nordan is
personally liable and personally responsible for any damages, costs, and fees assessed in
that arbitration. (Supplemental Petition §26-29). The supplemental petition attacks the
ruling in ICDR Order No. 1 and seeks a reversal of that interlocutory Order which is
manifestly improper and unlawful:

In order to be “final,” an arbitration award must be intended by the
arbitrators to be their complete determination of all claims submitted to
them. . . . The district court correctly recognized that the interlocutory
nature of the interim award rendered premature Charterer's challenge to it
under 9 U.S.C. s 10(d). . . . Under the Federal Arbitration Act, 9 U.S.C.s 1
et seq., a district court does not have the power to review an interlocutory
ruling by an arbitration panel. . . . The language of the Act is
unambiguous: it is only after an award has been made by the arbitrators
that a party can seek to attack any of the arbitrators' determinations in
court, by moving either to vacate the award, see 9 U.S.C. s 10, or to
modify or correct it, see id. at s 11. . . . Policy considerations, no less than
the language of the Act and precedent construing it, indicate that district
courts should not be called upon to review preliminary rulings of
arbitrators. Most of the advantages inherent in arbitration are dissipated by
interlocutory appeals to a district court.




