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1 _ THE HONORABLE PARIS K. KALLAS

2

3

4

5

6

7 SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

8 ZANGO, INC.,

No. 07-2-16532-1 SEA
9 Plaintiff,
DECLARATION OF STEVE FOGG
10 V.
11 KASPERSKY LAB, INC.,
12 Defendant.
13
14 Steve Fogg states and declares as follows:
= 1. I am an attorney represéhting plaintiff Zango, Inc. (“Zango”) in the above
: captioned matter. I have personal knowledge of the matters stated herein and I am competent
13 to testify to these matters. |
19 2. On Thursday, May 24, 2007 at approximately 8 p.m., I provided notice via
20 email to two executives of Kaspersky Lab, USA of Zango’s intention to move for a temporary
21 restraining order in the ex parte department of King County Superior Court the following
22 afternoon, Friday, May 25.
> 3. A preliminary injunction hearing before the Honorable Judge Paris K. Pallas is
24
’s scheduled for __Jwie ¥ 2007 at_J oo
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4. Attached hereto as Exhibit A is a true and correct é_opy of the Complaint in this
matter, filed on May 22, 2007.

I declare under penalty of perjury under the laws of the State of Washington that the
foregoing is true and correct.

DATED this 24th day of May, 2007 at Seattle, Washington.

N

Sté@W
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" EXHIBIT A
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SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

ZANGO, INC.,
No.
Plainiff,
COMPLAINT
V.
PCTOOLSPTY,LTD.,
Defendant.

1' | ]NTR‘ODUCTION

“scanning application” marketed b)_{_dcfs:ndam‘ PC Tools Pty Ltd.-f-(‘.‘

ins't-a}:]ed on a user’s computer,, PC Dﬁctor
-Stéﬂ"e‘r Edition™ - libels and de‘s‘t'rbys angos software p'rogré'n‘ié
to engage in the business relanonshlp it has deve]oped with its exlstlng customers and to
foster that relationship with new customers. Spyware Doctor prov;_desihc.computer user with
no specific warning that Zango’s software application will be deleted;---ﬁisteéd,—Zan‘go’s

software simply vanishes from the user’s computer, leaving Zango with no means of

contacting or communicating with its customers.

COMPLAINT - | . CORR CRONIN MICHELSON
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Zango has also learned that since March 29, 2007, Spyware Doctor Starter Edition has
been distributed to millions of computer users as part of a “Godg]v'_e Pack” of soﬁwa?fe»tb'ol;s’
bundled together and marketed by Google. As a result of SpYWafe Doctor’s widespcead’
distribution, Zango has suffered irreparable harm to its business model ax_m‘d reputation that
continues day by day. In order to combat this attack, Zango files this complaint to seek
immediate judicial relief, for without quick intervention by this court, Zango will continue to
suffer harm that cannot adequately be compensated at law.

1. IDENTITY OF PARTIES

1. Plaintiff Zango, Inc. (“Zango™) is a corporation organized under the laws of the
state of Washingion. Zango is based in Bellevue, Washington.

2. Defendant PC Tools Pty Ltd (“PC Tools™) is a privately owned company based
in Australia. PC Tools maintains offices in San Francisco, Ca]ifomia and in Austrahia. |

11I. STATEMENT OF JUR]SDICTION AND YENUE

3. Thls Court has jurisdiction pursuant to RCW 4 28 185
4. Venue is proper in this Court pursuant tor.R,C__V_V‘» 4’.]2.020.
1V. FACTUAL BACKGROUNB'

5. Zango is an onh'ne media company providihg' consumers free access to a ']éfg’é I A

catalog of online videos, games music, tools and utilities. ,Zango s products are offcred to

_ customers free of charge and are sponsored by advemsmg_ at customers agree 10 view as a L

'condmon of using the products. Zango also offers avpremmm :v_ers_lon of its sof(ware that

gives consumers access 10 Zango’s content catalog without having to agree to see advertising,
6. Zango’s proprietary software displays advertisements (to all non-premium
users) while Zango customers are browsing or searching the Internet online. Zango software
1s designed to locate products and services that are of interest to Zango customers. N doeSzihis
by recognmizing keywords from customers’ Internet browser and displaying relevant
CORR CRONIN MICHELSON
BAUMGARDNER & PREECE LLP
1001 Fourth Avenwe, Site 3900
Seattle, Washington 98154-105) -
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advertisers” websites for matching products and services. Zango’s software -never:'ég?i-}é‘cfté*thc
personal identifying information of its users.

1. Zango takes extensive precautions 1o ensure that every Zango customer
affirmatively and -knowing]y consents to downloead, installation and continued usage bf Zango
software. Before installing Zango programs, customers are provided with plain language
disclosures describing Zango’s software and how it works, as well as a complete End User
License Agreement and a link 10 Zango’s Privacy Policy. Every customer who downloads
Zango software programs receives a post-installation confirmation message, complete with a
hink for mere information, including uninstall instructions. Within 72 hours of downloading
Zango software, customers receive a reminder that they have installed Zango programs, which
includes information about how the sofiware works along with uninstall infbrmatifon.; Ninety
days after install, and every 90 days after that, Zango sends customers an additi’bri‘a]’.remihder

'"ams work

that they have nstalled Zango software, mcludmg information as to how the pro y
and uninstall mslrucnons In addition, upon down]oad Zango programs provrd ___a;_system tray

icon from whlch the customer can access program mformatron customer support and

uninstall instructions. Customers can access ﬁmher information about Zango programs

through the “Start /Al Program menu, mc]udmg direct links to customer su
unmstal] mslructrons Advertisements dehvered by Zango sofiware are ]ab; "‘ ng
from Zango programs and provide a link to further program information an';_ ul :
mstructions And -uninstallation of Zango programs can always be done through the
Add/Remove Programs function.

v- 8. On information and belief, defendant PC Fools is in the busr'ness‘ of 'de\_/e]oping
and marketing various computer protection and security software programs. One such
program is “SﬁyWare Doctor,” which PC Tools proclaims provides “spyware protection to
secure Windows® PCs against privacy and tracking threats.”

COMPLAINT -3 . CORR CRONIN MICHELSON
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9. On information and belief, on March 29, 2007, Google, Inc., an Internet
company, revised its “Google Pack™ software package 1o include a product from PC Tools
called “Spyware Doctor Starter Edition” (“Starter Edition”). The default grouping of software
in the “Google Pack” includes PC Tools® Starter Edition, which means that each and every
one of likely millions of Google Packs distributed since March 29 and installed around the
world by consumers — the exact number, on information and belief, presumably known by
PC Tools - includes this Starter Edition component.

10.  On Friday, May 11, Zango learned that Starter Edition Version 5.0.0.169
(Database: 5.07280) is disabling Zango installations to the point that existing, consensually
installed Zango software already resident on the consumer’s computer no longer functions.
Further testing revealed that while the Starter Edition software prevents the display of
advertisements from Zango on. behalf of Zango’s advertising partners (which is the primary

source of Zango revenue), some existing Zango customers nonetheless are still able 10 access

* the content in Zango’s catalog (i.e., the movies, games, screensavers, and the like). Starter
Edition software damages the Zango application immediately upon installation, without
~ giving any specific notice whatsoever to Zango customers or providing any opportunity for

Zango customers to consent or intervene.

H.  Zango has also l,earn'ed.that.con,sumers downloading the Google Pack after

Ma'r;c.h» 29 who did not already have Zango’s software installed are now wholly unable to

-' ;.-ri{ihstalll Zéngo software, thereby eliminating Google Pack users as potential Zango customers.

I Starter Edition provides no opportunity for users who wish to download and install Zango to

ignore, allow, or otherwise stop Starter Edition from blocking the installation of Zango.
12.  Zango has also learned that Starter Edition identifies Zango software as an

“Infection” engaged in a “Malicious Action” that represents an “Elevated Risk.” PC Tools is

| well aware that these characterizations are completely false. Indeed, on March 28, 2007,

CORR CRONIN MICHELSON
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{ _ Jim Meem, the director of PC Tools” Malware Research Centre, admitted in an e-mail sent to

Zango that “[w]e [PC Tools] have concluded that Seekmo [one of Zango’s p_r"oprietar‘_y
software brands] is not malicious.”

13.  Since ]ea’mﬁing of Starter Edition’s attack on Zango software on May 11, Zango
has repeatedly contacted senior PC Tools employees to demand the immediate removal of
Zango products from the Starter Edition detection database. On May 14, Zango repeated its
demand in a cease-and-desist letter sent to PC Tools’ senjor executive staff, including its
general counsel. To date, PC Tools has not complied with Zango’s request, thereby causing
Zango continuing and ineparable damage both to its revenue and its reputation in the
marketplace.

14. PC Tools’ actions have resulted in significant damage to Zango’s reputation,
customer base and business model. That damage includes: disabling Zango software
purchased by cﬁstomers who have elected to install a premium version of that software (retail
price $29. 99) n order to access free content without having to see ads; preclhuding any future -
such customers from bemg able to install that premlum software; destroying Zango’s ablhty o
1o recoup, through both pald and ad-supported software versions, the cost of acquiring and-

licensing for dxsmbuh(f)'n- the extensive content in Zango’s content catalog (estimated value:

several mllhon dollars)' chll]mg Zango’s ability to partner with new content ps 0v1ders and

distribution chann 1€ by hmdermg Zango’s expans:on plans and devaluing its

investment in ofﬁces operaucms infrastructure, and employees in Washington state, North

America, and other parts of the world; and in other ways not yet realized or fully understood.

COMPLAINT -5 ' . CORR CRONIN MICHELSON
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V. CLAIMS FOR RELIEF

15.  Zango inéorporates and re‘a]]eges the allegations contained in Paragraphs |
through 14-above.
"16.  Zango has a clear legal or equitable right and a well-grounded fear of
mmediate invasion of that right. PC Tools’ conduct has caused mjury and will continue to

cause injury to Zango. and the relative equities of the parties favor granting injunctive relief.

Second Cause of Action:
Tortiouns ]nterference with Contractual Rights or Business Expectancy

17.  Zango incorporates and realleges the allegations contained in Paragraphs I
through 16 above.
18.  PC Tools has purposefully and knowingly interfered with Zango’s business
relatjohs};_ijps both existing and contemplated. '
. 19 ﬂ . As aresult of PC Tools’ conduci Zango has been harmed. Zango 1s therefore

enm]ed to m_]unctlve relief and to all damages proven at trial.

Third Canse of Action:
Violation of Washmgton Consumer Protection Act

: 20 _ 'Zango incorporates and reaﬂeges the allegations contained in Paragraphs 1

_ -,:_PC Tools, through ns conduct, has acted unfairly and decepnvely m.violation

ofRCW ]9 86 O]O et seq.
22 PC Tools’ conduct occurred in trade and commerce and caused Zango

substantial damage.

23. The public interest has been affected by PC Tools’ conduct.

Corr CRONIN MICHELSON
BAUMGARDNER & PREECE LLP
1001 Fouith Avenue, Suite 3900
Seattle, Washmgton 98154-1051
Tel (206) 625-8600
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24.  Zangois entitled to treble damages and to injunctive relief, and to recovery of

its attorney fees and costs in bringing this lawsuit.

Fourth Cause of Action:
Trade Libel

25.  Zango incorporates and realleges the allegations contained in Paragraphs 1

through 24 above.
| 26.  PC Tools, through ils conduct, has made false and disparaging statements

about Zango's products. |

27.  PC Tools publishes its false and disparaging statements to users of Starter
Edition. b'

28.  Asaresult of PC Tools’ conduct, Zango has been harmed, including suffering
injury 1o its reputation and ongoing financial injury. Za’ngo is therefore entitled to injunctive
relief and 1o all damages prO\)én at trial.

-Fi}fth Cause of Action:
"*Un'i’u‘st Enri"chm”e'nt

29.  Zan go mcorporates and rea]]eges the allegatlons contamed m Paragraphs 1

;,Ihrough 28 above.

30. PC Tool"s,*rthr-_op";'h_fitvs conduct, has benefited from its disparagement and

31, hwould Bé nequ ble for' PC Tools to retain the beneﬁt of its wrongful

’.'-acuons PC Tools should be requn'ed to account for, and dlsgorge a]l revenues it received as

a result of its wrongful actions _toward Zango.

V1. RELIEF REQUESTED

WHEREFORE, pléinﬁff prays for relief as follows:

A. For all damages as may be proven at trial (and which are estimated to be no

less than $35 million);
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Mo o0 oW

For treble damages pursuant to RCW 19.86.090;

For injunctive relief;

Feor a’ttor’_neyS’ fees and costs; and

For such other relief as the Court may deem just and equitable.

: ' &
DATED this day of May, 2007.
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Attomeys for Plaintiff
Zango, Inc.
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