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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

COMPETITIVE ENTERPRISE
INSTITUTE,

Plaintiff,
V. Civil Action No. 12-1617 (JEB)

UNITED STATESENVIRONMENTAL
PROTECTION AGENCY,

Defendant.

MEMORANDUM OPINION

This Freedom of Information Act case began in controversy and ends in minutia.
Alarmedby revelations thaEnvironmental Protection Agenojfficials had been using secret
emailaddresset conduct government business, Plaintiff Competitive Enterprise Insttute
think tank dedicated to regulatory and environmental policy, filed a FOIA resgesng
information related to former EPA Administrator Lisa Jackson’s use eé@slary email
account. EPA produced over 10,000 records in response to this request, provided two sample
Vaughnindices to justify its decision to withhold some materials, anchbasmoved for
summary judgment.

CEl opposes that Motion on multiple grounds; thesemargamufrom broadclaimsof
bureaucratic conspirgido nitpicking over EPA’s refusal tdisclosethe spellingof its staff’s
personakmail addresseslt asks the Court to deny EPA summary judgmertyderthe agency
to reprocess all of the documsiit withheld andto require it tgprovide full (rather than sample)
Vaughnindices. For the most part, howev€El speaks loudly and carries a small stick

Despite the group’s boldaims,the law and the record show tlERA hasalmost entirely
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complied with its obligations under FOIA atihtit is entitled to summary judgment aearly
everycount. Still, CEl scores a fewtrayhits, and the Court will require EPA to polish off these
lastdetails before it terminatéke case.
l. Background

This disputearose from the news thimrmer EPAAdministratorLisa Jackson hadseda
secondary email accouander the alias “Richard Windsor” to conduct official government
business.SeeSenate Environment and Public Works Comm., Minority Repo@all for

Sunshine: EPA’s FOIA and Federal Records Failures Uncovered (Sept. 9, 2018)aiad]e at

http://goo.gl/KmtgJT It turns out that Administrator Jackson was not the only EPA official who
usedan alternativemailaddresswhichhas raisedjuestions abouhe agency’'€ompliance
with federalrecordkeeping lawsas well aghe completeness its responses toertainFOIA
requests.Seeid. at 812.

Appropriately concernedboutthesedisclosuresCEl filed three separate FOIA requests
on May 8, 2012, eeking informationrelated to Jackson’s secondargnail account.See
Compl., 1 25-31. Only one tfosethree requests is at issinethis casé Thatrequest asked
EPA to provide the following information:

[A]ll emails sent from or to (including as “ccsi¢] or “bcc:”) the

secondary email account(s) assigned to Administrator Lisa Jackson
during the period January 20, 2009 to the date EPA processes this

Request, which include the words “climate”, “endanger” @ihi
includes in e.g., “endangerment”), “coal”, or “MACT” in the body,

“Subject”, “To”, “From”, “cc:”[,] or “bcc:” fields.
Compl., Exh. 1 (FOIA Request) at 1; Wachter Decl., § 6. In response, EPA produced 11,782

responsive documents, of which 5,084 were produced in full, 4y883roduced in part and

1 As for CEI's other two requests, the group has expressed satisfaidtidBPA’s response to one and has
withdrawn its opposition to EPA!otion for SummaryJudgment on the otheiSeeMot., Att. 4 (Search
Declaration of Eric E. Wachter), 1 5; ECF No.(®btice of Withdrawal of Plaintiff's Opposition to Defendant’s
Motion for Partial Summary Judgmeént



withheldin part, and 1,71%erewithheld in full. SeeECF No.17 ©Order Permitting Sample
VaughnindeX) at 1.

Ordinarily, EPA would have tstify eachof its withholdings by providing CElwith a
Vaughnindex [that] . . describe[s] each withheld document, state[s] wikDIA] exemption
the agency claims for each withheld document, and explain[s] the exarapélevance.”

Johnson v. Exec. Office for U.S. Att'ys, 310 F.3d 771, 774 (D.C. Cir. 2082)lso/audhn v.

Rosen 484 F.2d 820 (D.C. Cir. 1973Ratherthan force EPA taefendeach of the thousands of
withholdingsat issuan this casehoweverthe Courtordered thathe agencghould sample

“10% of the fully withheld documents and 1% of the partially withheld ones, 172 fully
withheld documents and 50 partially withheld documentgihdthenproduce &/aughnindex
focused orthis smaller, representative collectiormathholdings. SeeOrder Permitting Sample

Vaughnindexat 1-2; see als@onner v. Dep't of State, 928 F.2d 1148, 1151 (D.C. Cir. 1991)

(approving sampling of approximately 5% of withheld documeMsgropol v. Meese, 790

F.2d 942, 948, 956-57 (D.C. Cir. 1986) (approving sampling of approximately 1% of withheld
documents).

Before EPA sampled the withheld documents, the age@ffice of General Counsel
reviewed theecordsand found that several hundred records had been “inadvertently categorized
to be withheld in full.” Wachter Decl., § 14. The documents weseeforerecategorizedand
as a resul251werechanged from “withheld in full” to “produced in part and withheld in part,”
and 48werechanged from “withheld in full” to “produced in full.Seeid. The agency mailed
these 299 newly produced documeant€EI an August 7, 2013 — about two weeks before it filed
the instant Motion.Seeid., 1 14; ECF No. 24 (Motion for Summary JudgmeéAtg. 21, 2013).

EPA’sfinal response t€ElI's FOIA request therefore comprisédl32 documents produced in



full, 5,234 documents produced in part and withheld in part, and 1,416 documents withheld in
full. SeeWachter DeL, 1 15. EPAhas also createvo sampleVaughnindicesdescribing and
explaining the applicable exemptions for 10% of the fully withheld documents and 1% of the
partially withheld documentsSeeMot., Exhs. 5 & 6 Yaughnindices).

Theagencynow moves for summary judgment. CEI has filed a brief in opposition,
which requires a momentary digression. CEI's 4degfapposition contains no fewer than 114
footnotes, many of which are qulengthyand substantiveAt best this practice proves highly
distracting to the readeAt worst, itappears an effort to circumvent the page limitations of the
Local Rules.See LCVR 7(e). The Court trustisat it will not receive its like in the future.
. Legal Standard

Summary judgment may be granted if “the movant shows that there is no genuine dispute
as to any material fact and the movant is entitled to judgment as a ohddter” Fed.R. Civ. P.
56(a). A genuine issue of material fact is one that would change the outcomatafaten.

SeeAnderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986) (“Only disputes over facts that

might affect the outcome of the suitder the governing law will properly preclude the entry of
summary judgment.”)In the event of conflicting evidence on a material issue, the Court is to

construe the evidence in the light most favorable to the non-moving [@eébample v. Bureau

of Prisons, 466 F.3d 1086, 1087 (D@ir. 2006). Factual assertions in the moving party’
affidavits or declarations may be accepted as true unless the opposing paity sigown
affidavits, declarations, or documentary evidence to the contivggl v. Kelly 963 F.2d 453,
456 (D.C.Cir. 1992).

“FOIA cases typically and appropriately are decided on motions for sumudkyent.”

Defenders of Wildlife v. Border Patrol, 623 F. Supp. 2d 83, 87 (D.D.C. 2009); Bigwood v. U.S.




Agency for Intl Dev., 484 F. Supp. 2d 68, 73 (D.D.C. 200T).FOIA cases, the agency bears

the ultimate burden of prooSeeU.S. Dept of Justice v. Tax Analystg492 U.S. 136, 142 n.3

(1989). The Court may grant summary judgment based solely on information provided in an
agerty’s affidavits or declarations when they describe “the documents and thiegtistifs for
nondisclosure with reasonably specific detail, demonstrate that the infonnaatihheld

logically falls within the claimed exemption, and are not controverteglthgr contrary

evidence in the record nor by evidence of agency bad faulilitary Audit Project v. Casey

656 F.2d 724, 738 (D.Cir. 1981). Such affidavits or declarations are accorded “a presumption
of good faith, which cannot be rebutted by ‘purgpeculative claims about the existence and

discoverability of other documents.SafeCard Servs., Inc. v. SEC, 926 F.2d 1197, 1200 (D.C.

Cir. 1991) (quoting Ground Saucer Watch, Inc. v. CIA, 692 F.2d 770, 771 (r.(1.981)).

1.  Analysis
Congress enacted FOIA in order “to pierce the veil of administrative secréty apen

agency action to the light of public scrutinyDept of Air Force v. Rose, 425 U.S. 352, 361

(1976) (citation omitted). “The basic purpose of FOIA is to ensurafarmed citizenry, vital to
the functioning of a democratic society, needed to check against corruption and teehold t

governors accountable to the governed.” John Doe Agency v. John Doe Corp., 493 U.S. 146,

152 (1989) (citation omitted)The statute mvides that “each agency, upon any request for
records which (i) reasonably describes such records and (ii) is madeidawe with

published rules . . . shall make the records promptly available to any person.” 5 U.S.C. §
552(a)(3)(A). Consistent with this statutory mandate, federal courts have jurisdiction to orde
the production of records that an agency improperly withhdkde5 U.S.C. § 552(a)(3Pept

of Justice v. Reporters Comm. for Freedom of the Press, 489 U.S. 749, 755 (1989).




“Unlike the review of other agency action that must be upheld if supported by substantial
evidence ad not arbitrary or capricious,” the Freedom of Information Act “expresalyeglthe
burden ‘on the agency to sustain its action’ and directs the district cotd&tg¢omine the matter

de novo.” Reporters Comm489 U.S. at 755 (quoting 5 U.S.C. § 552(a)(4)(B)). “At all times

courts must bear in mind that FOIA mandates a ‘strong presumption in favor ofulistlos.”

Nat’'l Assn of Home Builders v. Norton, 309 F.3d 26, 32 (Dx. 2002) (quotindDep't of

State v. Ray502 U.S. 164, 173 (1991)).

The Court will firstaddress the adequacyERPA’s search for responsive documents, turn
next to the exemptiorthe agencynvokesto justify withholding certain doauents, andinish
by assessing the segregability of those documents. In the end, the Court cohaludes t
summary judgment for EPA appropriate on almost every issaéhough it will require the
agency to produce fewlastbits of information.

A. Adequacy of EPA’s Search for Records

An agency fulfills its obligations under FOIA if it can demonstrate beyond material
doubt that its search was ‘reasonably calculated to uncover all relevant dextiméalencia

Lucena v. Coast Guard, 180 F.3d 321, 325 (D.C. Cir. 1999) (quoting Truitt . ddeiate 897

F.2d 540, 542 (D.C. Cir. 1990pee alsdteinberg v. Dep’of Justice 23 F.3d 548, 551 (D.C.

Cir. 1994). “[T]he issue to be resolved is not whether there might exist any other da&cument
possibly responsive to the request, but rather whether the search for those dowasent

adequate.Weisberg vDOJ, 745 F.2d 1476, 1485 (D.Cir. 1984).

The adequacy of an ageregearch for documents requested under FOIA “is judged by a
stardard of reasonableness and depends, not surprisingly, upon the facts of eaclucase.”

meet its burden, the agency may submit affidavits or declarations that ekplaitope and



method of its search “in reasonable detalP&rry v. Block, 684 F.2d 121, 127 (D.Cir. 1982)
(percuriam). The affidavits or declarations should “set [ ] forth the search terms angthefty
search performed, and aver| ] that all files likely to contain responsiveiata{#rsuch records

exist) were searchedOglesby v.Degt of Army, 920 F.2d 57, 68 (D.Cir. 1990). Absent

contrary evidence, such affidavits or declarations are sufficient to show thggrasyaomplied
with FOIA. SeePerry 684 F.2d at 127:1f, however, the record leaves substantialibt as to
the sufficiency of the search, summary judgment for the agency is not prdpeitt; 897 F.2d
at 542.

Attached to its Motion, EPA has provided the DeclaratioBraf E. Wachter, Director of
the Office of the Executive Secretariat witliRA's Office of the Administrator Wachter’s
Declaration explainthe agency’s prosecution of its search as foll@®&l’'s FOIA request was
assignedor processingo EPA’s Office of the Administratgrthe Office’s lead FOIA
coordinator contacted tHePA Administrator’s staff assistanis the Immediate Office of the
Administrator those staff assistants searched Administrator Jackson’s secofdaiyaecount
using tke search terms in CEI's request; dhd search resulted in the identification of 11,782
potentially responsive recordSeeWachter Dek, 1 7, 10, 11.

CEIl devotes several pages of its Opposition to what is essentiatl/femminem attack
on EPA officials and Wachter S2eOpp. at 4-12. The group hammers on three points, but it
never specificallhallengeghe actuakcope or method of EPA’s search for recordsis
particular caseSeePerry 684 F.2d at 127.

First, CEl argueghatEPA officials’ use of secondasmail accounts raises questions

aboutthe agency’'sompliance with FOIA and other federal rectekping laws. While such



use may well be concerning, this argument has no connection at all to the adequacy of th
agency'’s search here

SecondCEl invokesthe recent FOIA case éhndmark Legal Foundation EPA, No.

12-1726, 2013 WL 4083285 (D.D.C. Aug. 14, 201@)ereacourtin this districtdenied EPA
summary judgment on the adequacy of its search due to the possibility thatrityehege
“‘engaged in . . . bad faith interpretation” of the plaintiff's request. Id. at *6. drctse,
however,CEIl does not allegthat the agency misinterpreted its rather gtrdiorward request for
records. Te search recounted in the Wachter Declaration appears fully consistettewith t
group’s requestand CEI does not suggest otherwise.

Finally, CElattacksEPA’s recategorizatiorof 299 records from “withheld in full” to
either “withheld in part” or “produced in fyllclaimingthatin the_Landmarlcasethe court
deniedEPA summary judgment for having engaged in similar conduct. That argument,
however, misunderstands the problem identifiedandmark There, “[0o]n the eve of filing a
summary judgment motion, weeks after issuing its purportedly ‘final’ dise@esam the ratter,
EPA apparently determined that these disclosures were inadequate, and sulysgigased

additionalrecords. . .which had not previously been searched, and which roughly doubled the

volume of total disclosures.Id. at *5 (emphasis added)Becausd€PA provided “no
explanation” for this error, the court found it possithlat the agenciiaddeliberately
misinterpreted the scope of the plaintiff's FOIA requast] so denieBPA summary judgment
as to the adequacy of its sear8eeid. at *5-6. Here, by contrast, EPA merebcategorized
records that had alreatgenlocated in its initial searghiather than producing recordsewly
uncovered.That recategorization had no connection to the adequacy of E5eAish in

response to CEI's FOlAeguest EPA has alsprovided an explanation fais miscuen this



case, which was apparently causedlmpmbination of technological errandabelated review
of the “withheld in full” records by agency couns&eeReply, Att. 2 (Supplemental
Declaration of Eric E. Wachter), 1915.

Hazy allegations chdministrativanalfeasance magound incriminating, but the Court
requires concrete, specific challenges to the sufficieh&PA’s search in order to deny the
agercy summary judgment on this point. CEI has failed to provide them, and so the Court finds
summary judgment proper on the adequacy of the search.

B. Validity of EPA’s Samplé/aughnindices

Another thrust of CEI's Oppositicareits attacks onthe validity of the samplgaughn

indices that EPA submitted along with its Motion for Summary Judgment.
1. Number of Sampled Documents

To begin,CEl argueghat EPA’s sampling af42 fully withheld documentils to
comply with this Court’s order that the agency “sample 10% of the fully withheld dsdam. .
i.e., 172 fully withheld documents.Order Permitting SampMaughnindexat 2 (emphasis
added). Merely quotinthat Order, however, is enough to underm@iel’s claim. TheCourt’s
instruction was for EPA to sample “10% of the fully withheld documénige“172” figure
simply servedo illustratethe meaning ofhe precedingercentage Becausehe total number of
fully withheld documents fefbllowing the agency’s belated reegbrization of 299 recordg
was appropriate that the total number of sampled documents alsaldecreaseThe sample of
142 fully withheld documents — 10% of the 1,4uby withheld documentgseeWachter DeL,

9 15 —thereforesatisfies the Court’s @ler.



2. Violation of Bonner
CEl nextclaims thaEPA’s lastminute reategorization of 299 documents initially

marked aswithheld in full” violates theD.C. Circuits decisionin Bonner v. Dep’t of State, 928

F.2d 1148 (D.C. Cir. 1991)Thatargument, howevegnce agaimiscomprehendthe relevant
precedent In Bonner, theState Departmeritad agreed to provide a samplughnindex
comprising 63 out of 1,03@artially withheld records SeeBonner, 928 F.2d at 114%fter the
Departmentreated the sample, howevieérdletermined that 19 of the selected documents could
be released in full, and sbeVaughnindexthatit furnished to the plaintiff only covered 44 of
the 63 sampled documents, withexplairing the initial withholding ofthe 19released
documents.Seeid. at 1149-50. On appeal, the D.C. Circuit found that the release of the 19
documents 4n the absence @ny explanation of why they had been initially withheld —
destroyed the representativeness of the selected saSaggal. at 1150-52.

TheBonnercourt explained thaigenciesvere permitted taiserepresentative sampling
in FOIA cases because “[i]f the sample is wabsen, a court can, with some confidence,
extrapolate its conclusions from the representative satmpihes larger group of withheld
materials.” Id. at 1151 (internal quotation marks omitted). The cemphasizedhowever, that
a representative sample “will yield satisfactory results only if the sample yadpko sufficiently
representative [of the whole], and if the documents in the sample are treated iist@icbns
matter.” Id. The Department had therefdeented its sample index by releasing 19 of the
documents contained therein, which “undermin#jg]confidence one can have that the
Departmentorrectly invoked FOIA to shield information contained in the . . . documents not

described in th&aughnindex.” 1d.

10



Here, bycontrast, the 29Belatedly releaseckcordswvere never gart of the sample
Vaughnindex, butrathercame from theotal collection of withheld documentOnly aftertheir
release dicEPAtake asample of theemaining documents that it still intended to withhold
There is thereforao connection between thelease of tese records and thepresentativeness
of thesampleEPA has provided, and no reason to dabat the samplaccurately reflectthe
remainder of thelocumentsvithheld TheBonner couritself emphasized the importanoé
this distinction:

Had Bonner . . . simply requested 63 documents and received 19
without deletions, the district court would have been entirely right
that, with respect to those 19, it had ‘no role to play.” But the 19
documents hergere part of a representative sampléiey count

not simply for themselves, but for presumably similar sample
documents still withheld.

Id. at 1152(emphasis addedgitations omitted) CEI finds itselfin the formerscenario It
requested 1,782 documents, received 10,067 in whole or in partlaaedeceived an additional
299. EPA then produced a sample of the documents that it had not handed over. According to
Bonner therefore becausehe 299%ecategorizedecords wer@ot “part of a representative
sample,”the Court has “no role to play” in regard to thelah. (internal quotation marks
omitted).
3. Final Lists

Finally, CElhasofferedseveral challenges to the integrity of EPA’s fulldisf withheld
documents, which, if correct, coultipugn the validity of th&aughnindices sampled from
thoselists. SeeOpp. at 17-21.Inferringthat at least some of CEI's objections mightdue to
confusion between the agency’s “draft” lists of withheld documents and its “fis&"(Which
CEI did not receive prior to filing it®pposition) compareReply at 1611 with Opp. at 17-21,

the Court issued a Minute OrdestructingePA to file its final liss and then directing CEI to

11



submit a pleading informing the Court of whether it still maintained thbgetions. See
Minute Order (Dec. 20, 2013). Both parties have complied, and though CEI has abandoned
some of itargumentsit still maintains several challenges to the finaklist

First, CEl notes that some of tipartially withheld documentsriginally listedby EPA
areunnumbere@nd that theres no indication that those documents were included when the
agency took its sample of every 100th partially withheld document. EPA concedes that the 25
documents in questioseeOpp. at 19-20 n.47 (listing the unnumbered documentsg
“inadvertently excluded from the sample pool,” explaining that it had initiallydeé to release
them in full, but that at the lastinute, ithad identified personal information in the records that
should have beemedactedunder FOIA Exemption 6SeeReply at 9 Supp.WachterDecl., 1Y 7,
11. The agency explairnthat the documents were editedremove the personal information,
otherwise released full, and then included unnumbered in the lispaitially withheld
documents.SeeReply at 9; SuppwachterDecl., 1 7, 11.

Because this Court ordered EPA to sample every Te@drctedlocumentseeOrder
Permitting Sampl&aughn Index at 3t is possible — indeed, probable — that even if these 25
recordshad beernncluded in the full list from which that sgple was takemone of them would
have been among the ones selected. Nevertheless, the Court’s Order was clBév aifer &
no justification forthis mistake. In order to ensure full compliance wviishrsampling Order,
therefore, the Court will require EPA to justify its withholding of one out of the 25 docanment
guestion. To guaranteleatsuchdocument is selecteat random, the Court instrigcthatEPA
should justify its withholding of the 10th such document listed in footnote 47 of CEl's

Opposition briefcounting from the left) SeeOpp. at 19 n.47.

12



Second CEI observes that both the final listfofly withheld documents and the final list
of partially withhelddocuments both begin with records numbered “-0.” ECF No. 35, Exh. 1
(List of Withheld In FullDocuments) at 1; ECF No. 35, Exh. 2 (List of Redacteduinents) at
1. CElfinds this numeration suspiciobscause the rest of thstedrecordshave numbers
beginning with the appellatici®1268-EPA-" and also because thwo “-0” records are out of
chronological order with the other documents on the lists. Accordi@gtoEPA may have
inserted thesewvo extra 0" records in order to manipulate which documetfntan the liss
would be sampled. In other word3E| alleges tht EPA added thesextradocuments to the
beginning ofeachlist in order to change threequencing of the subsequent recorttse=10th”
documenbecamehe “11th” the “100th”’becamehe “101st,” and so onandthereby avoid
includingcertain damagingecordin its samplé/aughnindices.

Thisimaginativeconspiracy theory is brought back to Earth by EPA’s explanation of the
“-0” records thetwo “-0” documents in question did not receive tracking numberse-because
it was initially categorized to be releasaudthe other becausewas determined to be non-
responsive — and “documents without a tracking number appear in the database as *-0.”
Defendant’s Reply to Plaintiff’'s January 13, 20Eding at 3. That settlethe strange
numeration of the two record€PA also explains thataerganizedhe lists based on tracking
number, not based on chronology, and that, as a result, the documents nuniiexnepiear
first. That settles the strangederingof the lists For those still hungry for information about
these two records — or perhaps suffering from insomnia — EPA has pravige@n more i
depth explanation in an appendix attacheidstanost recent filing.SeeDefendant’s Reply to

Plaintiff's January 13, 2014, Filing, Appx. A (Table of “Non-Resgiga” and “0” Documents).

13



Next, CEl points out that four documents includedha final list of fullywithheld
documents were not assigregarticular FOIA exemptigrbutwere insteadabeled “non
responsive.”Seel.ist of Withheld In FullDocuments at 1, 26, 16 CEIl argueghatEPAIs
limited to the nine enumerated FOIA exemptions @radlan agencynay notjustify a

withholding on the ground that a documeritnsn-responsive.”SeeAmerican Immigration

Council v. Dep't of Homeland Sec.50 F.Supp. 2d 221, 248 (D.D.C. 2013). IGHso

complains that it never before received any information about these non-responsimermtsc
EPA explains thathe four documents were labeled “non-respondnexause they “do
not contain any of the keywords required by Plaintiff's request.” Wachter D8¢;see also
Table of “Non-Responsive” and “-0” Documents (explaining why each of the four dociment
was not responsive to CEI's request). These documents nevertheless apipedinahlist
because, when the agency performed the sampling ordered by the Gueatet the sample
pool by using records “that had been categorized with a FOIA exemption and marked “W

[withheld in full] or that were not produced¢g, not respnsive)! Reply, Exh. 1 (Declaration of

Timothy Mallon), 1 14 (emphasis added). The agency then included those four “non-responsive”
records in its final lisin order to “account for all documents initially collected, but not provided
to plaintiff for any reason.” Defendant’'s Reply to Plaintiff's January 13, 2Bilidg at 4.

While it would have been preferable for EPA to leave these non-responsive documents
off its final list of fully withheld documents, the Cowvill not deny the agency summary
judgment on this point. The exemptions enumerated in F@tAit agencies to refuse to
release information that they would otherwise be required to disclose in respansautside
request.See5 U.S.C. § 552(a) & (b). Documents that are “non-respehsiva FOIA request

converselyare simply not subject to the statute’s disclosure requirements, and agaeagie

14



thusdecline to release such material without invoking a stat@eoeynption.See5 U.S.C. 8
552(a)(3)(A) (“[E]ach agency, upon any request for records which . . . reasonabipeesuch
records . . . shall make the records promptly available to any person.”). Invotigs; while

most FOIA cases deal with documents that are produced and then withheld under aparticul

exemption, nomresponsive recordseednever be produced at aldimerican Immigration

Councildealt with the very different scenario in which an agencydnaduced an apparently
responsive record and then retroactively attempted to justify redactirdpthanent by claning

that it was a “nofmresponsive duplicate.SeeAmerican Immigration Councib50 F. Supp. 2d at

248. In sum, although EPA, out of an abundance of caution that borders on confusion, included
non-responsive documents on its final list of withheld docum#msgencyvasnot required to
release them nor further justify their withholding.

There is still goroblem howeverpecausédy including these “non-responsive” records in
its sample pool, EPA risked pollutitige final sample with irrelevant document$he sampling
procedure was intended to allow the Court to evaluate the propriety of EPA'sccB®ha
exemptions, and the inclusion of non-responsive documents undermines that purgesd. |
one of the entries on the sample index of fully withheld documents is labeled “non-resfionsive
seeVaughnindex — Every 10th (Withheld in Full Documents), at 83, although CEIl has chosen
not to object to that specific entriNevertheless, because the relativenber of documents in
guestionhereis minuscule— four out of a total 1,420 record$ecause the agency has gone to
great lengths to explain the situatiamd because CEI has not objected tosthgle Vaughn
entry labeled “nofresponsive,” the Court will not hold up the case onrelstivelyminor point.

Two lastobjections to the final listeemain. FirstCEIl complainghat the final lists

“bear[] the date December 27, 2013, well after the date of any sampling in thisucdsafter all

15



of the parties’ briefs on summary judgment.” Plaintiff's Resge to Notice of Filing at 3.
Second, CEbbjectsthat EPA “has not submitted any declaration or sworn affidavit to explain
when, or how, this new list was generated. The only list confirmed to exist at thaf tinee
sampling (and [D]efendant’s motion for summary judgment) is the ‘Draft Inéig¥ithheld
Documents.” Id. at 3.

It should be obvious from the docket record thaffinal lists are dated “December 27,
2013” because EPA produced them on that d&eeECF No. 35 (Dec. 27, 2013) (Notice of
Filing). It should also belearthatEPA did not submit evidence explaining the circumstances
under which it created tHaal lists becauséhe agencyroduced them in response to thesy
Court’s Minute Order.SeeMinute Order (Dec. 20, 2013Pespite CEIl's strange nostalgia for
the draft list of withheld documents, that kgas inaccurateas CEl itself pointed out in its
Opposition._8eOpp. at 21. B ordering EPA to submit a correct version of the final list, the
Courthadhoped (perhapsaively) toresolve the confusion armgsuage some of CEl's concerns
Now that CEIl has seen the lilte Courtwill not tarryhere any longer

C. Exemptions Claimed by EPA

Much of the dispute here centers on the propriety of EPA’s claif®dd Exempions.
After considering CEI's threshold complaint regarding the langtreageEPA uses to justify its
Exemptions, the Court serially examines the agency’s invocations of Exemptions 4, 5, and 6.
1. Boilerplate Exemption Explanations
As an inital matter, CEcomplainghat EPAusedboilerplatelanguage when it explained
how each relevaritOIA Exemptionapplied to thesampledwvithholdings. The group notes, for
example, that EPA providexiword-for-word identical explanation for why Exemption 5 applied

to several different documents that were withheltiill or withheld inpart SeeOpp. at 23 nn.

16



55 & 56. CEI objectdo this copy/paste job, declaritigat “[i]t is blackletter law that an agency
cannot rely on ‘boilerplate’ privilege claims, or provide ‘identical justtfmas’ for withholding
each of a series of withheld documents.” Opp. at 22.

DespiteCEl's apparentonfidence, however, no such prohibitiexists in the law of this
circuit. Onthe contrary, the Court of Appedlas made clear th&fe]specially where the
agency has disclosed and withheld a large number of documents, . . . repetition pramnde[s] [
efficient vehicle[] by which a court can review withholdings that implicagesame exemption

for similar reason$ JudicialWatch, Inc. v. FDA, 449 F.3d 141, 147 (D.C. Cir. 2006he T

alternative, after allhvould force agencies to engage in “a sort of phony individualization
(meaningless variations of language at each invocation of a specific exenipiieys v. DOJ
830 F.2d 337, 349 (D.C. Cir. 1987). In short, "[n]o rule of law precludes [an agency] from

treating common documents commonlyddicial Watch449 F.3d at 147.

The main casthat CEI citesn support of its argument, King 20J, 830 F.2d 210 (D.C.
Cir. 1987),dealt with a very different set of circumstances. The@J used a “new method of
presentation” to explain its withholdings, “depig] from the practice of. . separately
describing each withheld document, and submit[ing instead copies of the documents
released pursuant tthe plaintiff's] FOIA demand with each deletion annotated by means of a
four-character codeeferring in turn to an accompanying cocialogue.”ld. at 219-20.The
accompanyingataloguecontained a list of genierstatements keyed to the various code
characters, so that by looking up the fdigit code annotatingach deletion, the district court
could find both a description of the material withheld and an explanation of the FOIA ko@mpt

asserted. Sad. at220.
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The D.C. Circuit rejected thisewsystem not only because it shifted thedministrative
burden of FOIA compliance from the agency to the court (never a good idea) ook césisé
contained “no contextual description for documents or substantial portions of documents
withheld in their entirety.”Id. at 221. In other wordgecause “a reproduction of the redacted
documents can only show . . . the context from which an item haslbksted,” and because
“the coded commentary . . . [was] so general in nature as to be of little or noD@lpyad not
given the court enough information to “assess[] the character of the ex@sstahad the
grounds for its deletiohld. TheKing court concluded‘Categorical description of redacted
material coupled with categorical indication of anticipated consequenceglosdig is clearly

inadequate.”ld. (citing Dellums v. Powell, 642 F.2d 1351, 1360 n.29 (D.C. Cir. 1980)).

That is nothe situatiorin this case First, CEl does not claim, nor could it, that EPA’s
descriptions of itsampledwvithholdings are impermissiblyague or repetitive. Indeed, as EPA
notes in its Reply, the Vauglemtries that CEI cites as examples of boilerpagemption
justificationsalso contain quite specific, and individualized, descriptions afeiti@cted
information seeReply at 1112, sufficient for the Court to “assess|[] the character of the excised
material.” King, 830 F.2d at 221. Second, while CEI has pointed gut@deal of duplication
in EPA’s justifications for its redactionsuch repetition is permissible under the law of this
circuit. SeeJudicial Watch449 F.3d at 147In fact, King itself suggests the same, explaining
that when the reasons for ndisclosure “are identical for several documents,” the agency may
provide “a single” justification, “accompanied by identifying referertoethe documents . . . at

issue.” King, 830 F.2d at 224.
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In sum, EPA wasllowedto usethe saméanguage to justify multiple different
withholdings when the FOIA Exemptions applfed the same reason3 he Court will not deny
EPA summary judgment on this basis.

2. Exemption 4

EPA says that itedactecbne document undé&xemption 4, which protects “trade secrets
and commercial or financial information .[that is] privileged or confidentidl 5 U.S.C. §
552(b)(4). The agency’s pleadings, however, do not indicate the identity or the content of the
document withheld under this Exemption, nortdassamplevaughnindices evemention
Exemption4. In any event, becau€él has not raisedrg disputeasto the applicability of
Exemption4 to themysterydocument in question, the Cobelieves it has conceded the issue
andwill thus grant summary judgment in favor of the agency on this pgegHopkins v.

Women'’s Div., Gen. Bd.fdGlobal Ministries 284 F. Supp. 2d 15, 25 (D.D.C. 2003).

3. Exemption 5

EPA withheld several thousand records in full and in part under Exemption 5, which
protects from disclosure “inter-agency or intra-agency memorandums s lektieh would not
be available by law to a party . . . in litigation with the agency.” 5 U.S.C. § 552(b)(5).
Exemption 5 incorporas three traditional civtliscovery privileges: (1) the deliberatipeocess
privilege; (2) the attorneglient privilege; and (3) the attorney wepkoduct privilege.See
Cuban v. SEC, 744 F. Supp. 2d 60, 75 (D.D.C. 2010).

EPA invoked all three privileges in its withholdings: 5,473 assertions of the deleerati
process privilegeseeWachter Decl., 1 18, 491 assertions of the attorney-client privéeggl.,
1 20, and 103 assertions of @téorney workproduct privilege._8eid., 1 22. Because CEI

Opposition does not challenge EPA’s assertions of the latter two privileges, thevlldueat
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the appropriateness of those as concedmhgpkins, 284 F. Supp. 2t 25, andwill address
only EPA’s invocations of the deliberatiyeocessrivilege.

This particulamprivilege is intended “to enhance the quality of agency decisions by
protecting open and frank discussion among those who make them within the Government.”

Dep't of Interior v. Klamath Water Users Protective Ass’'n, 532 U.S. 1, 9 (2001) (internal

guotation marks omitted). The privilege “rests on the obvious realization ticalsfwill not
communicate candidly among themselves if each remark is a potential iterocsedisand

front page news.’ld.; see als®ow Jones & Cov. DOJ 917 F.2d 571, 573-74 (D.C. Cir. 1990).

To fall under the protection of the deliberatmecess privilegeyithheld material must be both

“predecisional” and “deliberative.Mapother vDOJ, 3 F.3d 1533, 1537 (D.C. Cir. 1993).

Material is“predecisional” if it was “generated befoleetadoption of an agency policy.”

Coastal States Gas Corp. v. Dep'’t of Energy, 617 F.2d 854, 866 (D.C. Cir. 119980). |

“deliberative” if it “reflects the giveandtake of the consultative procesdd.
a. Scheduling Matters

In taking aimat a number of EPA’s claimed titholdings under this privileg€El first
challenges thredocuments thatt says merely involved matters of scheduling. The fissh
chain of 10 email messages between Administrator Jackson and her senior advisdréhé&a
White House scheduling a call with various other federal agencies conceuisigtion
pending in the Senate.” Mot., Exh. 6 (Vaudhdex— Every 100th) at 24The second is a
single email message from the Senior Polioysel to Jackson relating to “the expected
schedule for a particular rulemakingld. at 31. The third is an email from the Associate
Administrator for the Office of Congressional and Intergovernmental Aftaidackson

regarding “potential upcoming travel plans and public events.” Mot., Exfalighnindex—
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Every 10th) at 50. El argueghatscheduling mattersuch as thesare not “deliberative” and so
are not covered by thwivilege.

Such amargument sweeps too broadlfhe deliberative character of agency documents
can often be determined through the simplettestfactual material must be disclosed but
advice and recommendations may be withheld.” Mapother, 3 F.3d at 1537 (internal quotation
marks omitted).This fact/opinion distinction applie® scheduling matters juas it doedo any
other aspect of thegency’s deliberative process:the ordinary case, factual scheduling
materialmust be disclosedndadviceabout scheduling may be withheld/hile it is true
therefore that courts have previously ordered disclosure of “proposed work sched#dfs|ri

Metals Co. v. United States, 24 C.I.T. 1395, 1402 (C.I.T. 2000), and “scheduling requests,”

Judicial Watch, Inc. v. Comm’n on U.S.-Pacific Trade and Inv. PdNoy97-0099, 1999 WL

33944413, *6 (D.D.C. Sept. 30, 199fhpsecases involved documents primarily containing
factual maerial —“filing and scheduling dates” which “d[id] not reflect the giveandtake” of
the agenciesdecisionmaking process Elkem Metals 24 C.I.T. at 1402. Herby contrastthe
documentst issueinvolved decisions about whether to hold, and who to send to, meetings on
topics of pending legislation, rulemakings, and other discussions.” Reply &h&%e materials,
then, fell on the “advice and recommendations” side of the_line, Mapother, 3 F.3d at 1537, and
wereappropriately withheld undéhe deliberativgprocess privilege.
b. Media Coverage

CEl alsoobjects taEPA’s withholding of communications regarding media coverage of
the agency'’s actionsdebates over whether to accept certain ingsvwiequests, discussie of
media reports, and so on. According to CEI, agency communications related to medigecove

“are not protected by Exemption 5 when they pertain primarily to past developonagsncy
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actions, rather than to developing agepolicies” because€Exemption 5 protects “discussion of
policy, not PR.” Opp. at 29.

The precedent, unsurprisingly, does not support such a broad pobitjpast cases,
Exemption Shasindeed been found tmveragencydeliberationsabout how to respond to media

inquiriesregardingprior agency actionseeJudicial Watch, Inc. v. Dep’t of Homeland Sec., 736

F. Supp. 2d 202, 208 (D.D.C. 20183 well agliscussions abogiress coveragef existing

agency policiesseeCitizens for Responsibility and Ethics in Washington v. Dep't of Labor, 478

F. Supp. 2d 77, 83 (D.D.C. 2007), and suggested talking points about how to answer questions

regarding the duties assigned to agency employessJulicial Watch, Inc. v. Dep'’t of
Commerce337 F. Supp. 2d 146, 174 (D.D.C. 2004). These deliberationsr@seered
“predecisional” so long as theyere“generated as part of a continuous process of agency
decision making, viz., how to respond to on-going inquiridaidicial Watch 736 F.3d, at 208;

see alsqludcial Watch v. Dep't of the Treasuyry96 F. Supp. 2d 13, 31 (D.D.C. 2011) (“Post-

decisional documents properly fall under the deliberative process privilegye they recount or
reflect predecisional deliberations.”).

Here, he twomediarelatedwithholdings to which CEI objecteflectedEPA’s ongoing
decisioimmaking abouthow the agency’s activities should be described to the general public,”

Natl Sec. Archive v. FBI, No. 88-1507, 1993 WL 128499, at *2 (D.D.C. Apr. 15, 1993), and so

they appropriatelyall under the protection of Exemption SeeVaughn Index — Every 10t 1
(document withheld that “discuss[ed] the outcome of a call with the White Housedffres
related to an interview requegsbma New York Times reporter” and “reflect[ed] the
decisionmaking process related to whether to accept the interview request, aml lvavea to

communicate with the public about developing [a]gency act)pis”at 19 (document withheld

22



that “relate[d] to [officials’] scheduling and availability for sal EPA events” and “reflect[ed]
the advice and deliberations of EPA’s management in formulating a decision aboait publi
representation of the [a]lgency”)

CEl alsonotes, correctly, that EPA must identify a “definable decisionmaking ggbte
which withheld documents contributed in order to invttke deliberativgprocess privilegeSee

Opp. at 34citing AccessReports v. DOJ, 926 F.2d 1192, 1196 (D.C. Cir. 199B)) the group

nowhere specifically challengany of thewithholdings listed irEPA’s samplevVaughnindices
for failure to comply with this rule. Instead, the oslyecificchallengehat CEloffers isthat
EPA withheld material “without explaining how producing the communication would rangal
deliberations about developing agency @ek,” citing EPAS redaction of a chain of emsil
relaed to an interview request from a journalist. Opp. at 2&i#@g Vaughnindex— Every
100th at 11). The index entry for that withholding, however, conpaegsely such an
explanation:

DocumentEPA-2243 contains an internal email chain, among staff
in the Office of External Affairs and Environmental Education, the
Director of Operations, and Administrator Lisa Jackson discussing
the an[sic] interview request from a US News and World Report
reporter. Internal portions of the e-mail discussing the request,
including recommended options and approaches, have been
withheld . .. The withheld information is protected under
Exemption 55 deliberative process privilege because it is an
internal conversain which reflects the analyses, advice, and
deliberations of EPA’s management when deliberating about
official public responses. These communications were
predecisional because they reflect the decisionmaking process
related to whether to accept the intew request, and how and
when to communicate with the public about developing Agency
actions. The email string represents staff opinions and judgments
that were under consideration by EPRelease would have a
chilling effect on the Agency’s ability toave open and frank
discussions among its staff and may harm the Agency’
decisionmaking by chilling the open discussion of issues and
approaches to communicating with the press, and the ability to
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coordinate with the White Hous&urthermore, release ddu
cause public confusion by disclosure of reasons, rationales, and
conclusions that were not in fact ultimately the position of the EPA
or the U.S. Government.
Vaughnindex — Every 100tht11.
CEl never saysvhy this justificationshouldfail to satisy the agency’s obligations under
FOIA, and indeed, the Court findbat itis sufficientto support the redactiorCEl also
annotates this bit of its brief with several lengthy footnoteaprised of stringites to the
sampleVaughnindices presumablyn an attempt tsuggesthat additionaVaughnentries may
also have failed to descrilaeconnection with agency policseeOpp. at 27-28 nn.73, 74, 75.
As these footnotes almre citationsinaccompanied by arexplanationthey provide no
argument for the Coutb address
c. Interactions with Congress
CEl nextchallenges EPA’s withholdingf severalcommunications related to the
agency’s interactions with CongresBhe groupargueghatan agency’sommunications in
response to Congressional queries are not protedtedthey“reflectdecisions thabadalready
been madg andclaimsthat EPA “does not show the communications about Congressional
hearings it withheld or redacted in its samyéghnindex went beyond such run-of-thaH
unprivileged cormunications. Opp.at 3031 (internal quotation marks omittediCEI, once
again,annotates this bald assertion wstweralextended footnote references othervi@ssing
in explanation Seeid. at 31 nn.84-85.
To the extenthat the Court can disceamargumentere however it seems belied by
theveryVaughnentries that CEI cites, which makkear that the withheld materigiseceded

decisions about whether and how to respond to phone calls from individual Senators and how

best to handlgestmonybeforeCongress SeeVaughn Index- Every 10th at 12 (withheld
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document “relded to a proposed call to the Administrator from Senator Diaitg [Feinstein. .
. [;] [t]he information and advice provided were predecisional because they redect t
decisionmaking process related to whether to accept the call, and how to preparentoal pot
points of debate or discussion”); &t.2021 (withheld document “related to proposed upcoming
meeting with Senator Jack Reed.[;] [t]he information and advice providecdeve predecisional
because they reflect the decisionmaking process related to planningroedtieg, and how to
prepare for potential points of debate or discussioréughnindex— Every 100that 15
(redacted document “contain[ed] three messagaterkto testimony in a hearing .[;].it is part
of an internal conversation reflecting the commentary of an EPA senior bfficia

CEl specifically attacks EPA’s withholding of three Congress-relatathwunications.
First, itclaims that EPA’s redactiorf an email chain between several senior staff and
Administrator Jackson concerning testimony in a Congressi@aaing, which EPA described
as“part of an internal conversation reflecting the comtagy of an EPA senior officidl,
Vaughnindex — Every 10 at 15,wasnot protectedabsent a direct connection to actual policy
formulation by the agency.” Opp. at 31 (internal quotation marks omitted). ThenSai@ourt
has made cleahoweverthat the deliberativprocess privilege does not “turn[] on thikility of
an agency to identify a specific decision in connection with which a memoranduepasea.
Agencies are, and properly should be, engaged in a continuing process of examining their
policies this process will generate memoranda containingmaeendations which do not ripen

into agency decisioris NLRB v. Sears, Roebuck & Co., 421 U.S. 132, 151 n.18 (1%¢BA

did not have to provide the specifics that CEIl seeks.
CEIl makes a similar argument with respect to EPA’s withholding of a docuntaotea

by a Deputy Associate Administrator for legislative affairs, whichaiaet “information and
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advice regarding issues related to [a] proposed upcoming meeting with Sena®eddc
Vaughnindex —Every10th at 20.CEl claims that thislocument could not be withheld under
the deliberativeprocess privilege becauseniais not sufficiently tied to the development of
agency policies, citing a decision that the group claims stands for the proposititoridieng

papers [are] not protected.” Omi.32 (citingNatl Sec. Archive 1993 WL 128499%at *2-3).

CEl's citation, howeveneflects amisreadingof thatcasejn which the court ordered disclosure
of papers used by an agency official to prepare for testifying before Cebgurzaise their

“focus was upon reporting facts, not weighing policiesdtINSec.Archive, 1993 WL 128499,

at *2 (internal quotation marks omittedyhatis notthesituationhere since the communication
at issue involved_*howo communicate with membsof Congress . . . and how to prepare for
potential points of debate or discussiovWaughnindex— Every 10th at 20-2@emphasis
added). The challenged redaction was therefore pro@rJudicial Watch736 F. Supp. 2dt
208 (deliberative-process privilege covers agency emails involving recusatens and
evaluations for how to respond to Congressional requests for information).

CEl alsochallenges EPA’s withholding of an email to Administrator Jackson from the
Associate Administrator for the Otk of Congressional and Intergovernmental Affagtated
to a proposed phorall from Senator Diame Feinstein._Sedaughnindex— Every10th at 12.
CEl describeshe email as merely a discussion of “whether to accept the call,” and tleaxedor
peripheral to actual policy formulation to justify exemption. Opp. at 31-8at T
characterizatiof the document is hardly fasincetheVaughnentryalso states that “[t]he
information and advice provided” in the documergidted to. . . how to prepare for potential

points of debate or discussibrivaughnindex — Every 10th at 12. That more substantive
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discussion was ndperipheral” to agency policy and was appropriately withheld. Judicial
Watch 736 F. Supp. 2d at 208.
d. Past Events

CEl alsocomplains that EPA fully withheld documents that pertained in part to past
events, rather than developing policies. Once again, reWwe€¥l fails to tie itargument to any
specific entry in the agency’s samMaughnindex. Instead, the grogimply punctuates each
clausein this sectiorof its briefwith a footnote containing a list of citatiorsgeOpp. at 32
nn.89-91, apparently inviting the Cottdo thehardwork of figuring out howeach of the cited
Vaughnentriesmight have violated the principté law atissue To the extent the Court can
decipheran argument fronthe meagesubstantive content @EI's footnotesthegroupseems
to object to EPA’s withholding of a draft document relating to the development of public
statements to commemorate #gency’s 40th anniversargeeVaughnindex— Every 10th at 8,
perhaps because the founding of the agevasa past event. Thargument, if it is the one CEl
intended, iglifficult to take seriously Deliberations over how to commemorate a past ement
obviously “predecisionalto the actual commemoratiertheybear little, if at all, on the event
itself, especiallyf the eventook place four decades prior to the discussion.

e. Final Objections

CEl offers two last points. First, it expresses doubt atimutpredecisional” nature of
severalbf the EPA’swithheld documents. But the group makes absolutely no substantive
argument as tavhy the Court should not consider those documents predecisional and thus
unprotected under traeliberativeprocess privilege. Insteaitlsimply observes that “EPA

withheld a remarkable variety of information as “olecisional’” and then proceeds to list them.
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Opp. at 26-27 WherePlaintiff has failed to argue its case, the Court cannot dgrthg’sjob
for it.
In addition CElcals the Court’s attention to what it sayereimproper withholdings
and redactions of documents other than those listed sathplevVaughnindices SeeOpp. at
37 nn.98-99. Such an argument ignores why the Court ordered sampling in the firsTplace.
case involved well over 5,000 documents that were either withheld or redacted. The whole point
of representative sampling“to reduce a voluminous FOIA exemption case to a manageable
number of items that can be evaluated individually,” in recagnf “the limitations of time
and resources that constrain agencies, courts, and FOIA requestersidikeer, 928 F.2d at

1151;see alsdMeeropol, 790 F.2dt 958;Weisberg 745 F.2dat 1490. Oncethe agency

describs and justifies its sampledvithholdings,the Court“extrapolatés] its conclusions from
the representative sample to the larger grogohner, 928 F.2d at 1151 (internal quotation
marks omitted).An attack on withholdings outside the sample, which EPA has not had the
chance eitéar to describe or to explain,tisereforeoutside the scope of the Court’s review.
4. Exemption 6

EPA withheld information 2,695 times under FOIA Exemptioseg&Wachter Dek, 1
24, which protects “personnel and medical files and similar filedifodosure of which would
constitute a clearly unwarranted invasion of personal privacy.” 5 U.S.C. 8 552(b)é). Th
statute’s refegnce to “similar files” is key; indeethe Supreme Couttas made clear that the
applicability of Exemption 6 “was not intended to turn upon the label of the file” in question, and
that it “cover[s] detailedglovernment records on an individual which can be identified as

applying to that individual.”_Dep’t of State v. Washington Post Co., 456 U.S. 595, 601-02

(1982). Whetherdisclosure of a covered record would constitute “a clearly unwarranted
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invasion of personal privacy” dependstmiancingthe “individual’s right of privacy’against

“the public’s right to government information.” Dep't of the Air Force v. Rose, 425 U.S. 352,

371-72 (1976)see alsiNARA v. Favish 541 U.S. 157, 172 (2004).

To begin,CEl directs severabdf its objections talocuments outside the samplaughn
indicessubmitted withEPA’s Motion. According to CEEPA must justifydozens ofedactions
in unsampled documeny showing that the private interest in each redaction outa#igh
publics interest in disclosureSeeOpp. at 38 nn.100-02 seeid. at 4242 & n.110. The Court,
however, agaimeminds Plaintiff thatthe entire point of the sampling procedure was to limit to a
reasonable number the withholdings that EPA needed to explain and dgésRbnner, 928
F.2d at 1151. The Court, therefore, will not consider these objections.

Turning to the sample Vaughndices actuallyat issueéhere CEIl complains that EPA
redacted the personal, nofficial email addresses of EPA employees who sent or received

work-related emailsisingtheir private email accounts. See, eMpaughn Index- Every 10th at

31-32, 38, 51.CEl argueghat thseemployees have no private interest in their personal email
addressebecause the use of personal email accounts for-veteked correspondence violates
EPA policy. CEI cites no authority for this proposition, and the Court doeseravhyan
agency officidls personal ema#dddress- in which he or she would obviously have a powerful
privacy interest would become any less private by dint of the fact that it was used when it
should not haveeen

More persuasive is CEIl's arguntéhat there is a strong public interest in these
addresses, both because future F@dduesters may seek access to the emplopeesifficial
emailaccountsand because the use of theseounts mahaveviolatedagency policy. On the

first point, howeer, the Court does not believe thaIA requestes will be impededvithout
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disclosure of themployees’ actual email addresses, stheg can simply ask for wortelated
emails and agency records found in $pecific employees’ personal acmts;requestersieed
notspellout the email addresses themselv@s. the second point, the Court does not see any
additional value in releasing the privamailaddresseased by EPA employeedhe public
interestin exposing potential violations of agency policy hasady been satisfied Ilye
Vaughnentries in question, which both name the employeesapkhin thahis or herpersonal
email address. . [has been] withheld on the basis of ExemptionE&d., Vaughnindex —Every
10th at 51-52. Beyonitthat, tiere is no public interest in knowing, for example, whelieA
employees used Hotmail or Yahoo for their persenail correspondence.

Finally, CEIl challenge$wo instances wherePA withheldthe email address of former
EPA Administrator and White House advisor Carol BrowriggeVaughnindex— Every 10¢h
at 21, 26-27. In onease theVaughnentry makes clear that the agency redacted Browner’s
“White House email address” in order to “avpiotential unsolicited communicationsld. at
26-27. According to CEI, howevdyecaus&rownerhasleft her position at the White House,
EPA has no reason tedactherpresumablynactivework emailaddress In the second
instance, th&aughnentry n question does not specify whether the redacted email address was
Browner’s personal email account or her official acco@#eVaughnindex— Every 100th at
21 (“The only information withheld [is] . . . the email address[] of Carol Browner.”).

This isa closequestion. It is clear that White House staff have a powerful privacy

interest in their work email addresseisile they are employedeeShurtleff v. EPA, No. 10-

2030, 2013 WL 5423963, at *10-11 (D.D.C. Sept. 30, 2013)it muitess certain whether much
interest remains after they have left the government. At the samealihweigh the public

interest in the specific spelling ah inactiveaddressnight seemminor, this entire case began
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because an EPA official was using an alternative work email adandss a previously
unknown alias. There is a public inter¢kgrefore in knowingwhether Browner used her
personal or official email addresscommunicate with EPA and whether the official emalil
address she used lexfted her real name or an alibsth for the sake of future FOIA requesters
and for those curious about White House compliance with federal reeepirg laws

Thebalancejn the end, weighs in favor of disclosure. As for the first entry — number
5530 —-EPA must disclose the White House email addresBtteatner used to communicate
with EPA. As for the second — number 486BRA must clarify whether it withheld Browner’
personabr official email address. If it is the form&PA need not say meysince, as explained
above, Browner has a powerful privacy interest in her pgrsonal email address. If it is the
latter, then EPA must release the email address itself, since there is a pulggt intknowing
whether Browner was using an officedcount under her own name or under an alias.

D. Segregability

The last issue that the Court must address is segregaBbithA requires that[a]ny
reasonably segregable portion of a record . . . be provided to any person requestingsiich rec
after deleibn of the portions which are exempt.” 5 U.S.C. § 552(b). Accordingly, &xampt
portions of a document must be disclosed unless they are inextricably intertutimecempt

portions.” Mead Data Central, Inc. v. Dep’t of Air Force, 566 F.2d 242, 260 (D.C. Cir. 1977).

Still, an agency is not obligated to segregate exampt material if “the excision of exempt
information would impose significant costs on the agency and produce an edited document with

little informational value.” Neufeld v. IRS, 646 F.2d 661, 666 (DCir. 1981), overruled on

other grounds by Church of Scientology of California v. IRS, 792 F.2d 153 (fx.CL986).
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While the Government is “entitled to a presumption that [it] complied with the obligation
to disclose reasonably segregablaterial,”"Hodge v. FBI, 703 F.3d 575, 582 (D.Cir. 2013),
this presumption of compliance does not obviate its obligation to carry its evidentidenand

fully explain its decisions on segregabili§eeMead Data Cent566 F.2d at 261The agency

must provide “a detailed justification and not just conclusory statements todieate that all

reasonably segregable information has been releas&dfélls v. CIA, 717 F. Supp. 2d 110,

120 (D.D.C. 2010) (internal quotation marks omittege als@Armstrong v. Exec. Office of the

President97 F.3d 575, 578 (D.Cir. 1996) (determining Government affidavits explained
nonsegregability of documents with “reasonable specificit{ff).making a determination as to
segregability. . .a district courtydge ‘may examine the contents of agency recordsn
camera . ... This Circuit has interpreted this language to give district court judges broad
discretion in determining whethar camera review is appropriate.’ld. at 577-78(citations
omitted)

CEI complains that EPA’s segregability analylsiseach entry ithe samplevVaughn
index offully withheld documentss insufficiently thorouglor specific. The group observes that
many of EPA’s explanations for why it could not segregate discloseable atfomm these
records appear boilerplate, repeating again and again:

The withheld information does not contain reasonably segregable
factual information. To the extent any of the withheld information
contains facts, the facts reflect Agency deliberati The

selection of those facts was an integral part of the deliberations,
and the factual information contained therein is inextricably
intertwined with the deliberative discussion concerning this
document.

E.g.,Vaughnindex — Every 10th at 1, 2, 4, 5, 6, 7, 8, 9, 10, 12. &§leghat “a blanket

declaration that all facts are so intertwined to prevent disclosure . . . doessiitute a
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sufficient explanation of non-segregability [;].for eachentrythe defendant is required to
‘specify in detail which portions of the document are disclosable and whichegediil

exempt” Opp. at 34 (quoting Defenders of Wildlife v. U.S. Border Patrol, 623 F. Supp. 2d 83,

90 (D.D.C. 2009)).

In order to ensure that EPA complied with its disclosure obligations and properly
segregated all neexempt information, the Court ordered the agencptoducein camera
every tenth document listed on the samfdeighnindex of fully withheld documents.” Minute
Order (Jan. @, 2014). Perhaps because it misunderstood the Order, or perhaps in a fit of
generosity, EPA instegarovided the Court witlll of the documents listed on the sample
Vaughnindex of fully withheld documentsSeeECFNo. 37 (Notice otn Camera, Ex Parte
Submission).The Court has reviewed these recortisiasalso considered the assurances of
Wachter, whose [Bclaration maintains that “EPA performed a docuniatiocument and line-
by-line review of documents for any reasonable segregable information,” arift]ttexte is no
additional segregable factual information that could be released without ngvesadtected
information.” Wachter Decl.,  28.

Having done sothe Court is satisfied that there are no segregability problems in this
case If the fully withheld documents had instelaglen redactedCEI would have only found
“disjointed words, phrases, or . . . sentences which taken separately or togethemiraaé oni
no information content.’'Mead Data566 F.2d 8261 n.55. Coupled with the evident good faith
in which EPA undertook its segregation of rexempt materiat nearly 80% of the documents
withheld were redacted, rather than withheld in &#eReply at 15 n.5 — the Court finds that
despiteEPA’srather generic segregability analysth® agencyas demonstratetiat all

reasonably segregable information has been rele&ssAcosta v. BI, 946 F. Supp. 2d 53, 59
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(D.D.C. 2013) (“Although somef [the agency’s segregability analysis] may appear generic,
having reviewed the redacted documents and the Hardy Declaration, the Court fimads that
segregability problem exists here.£f; Armstrong 97 F.3d at 5778 (“Summary judgment may

not be apppriatewithoutin camera reviewwhen agency affidavits in support of a claim of

exemption are insufficiently detailed or there is evidence of bad faith on thef plaetagency.”)
(emphasis added). The Court will therefore grant EPA summary judgmens @oith.
V.  Conclusion

For the foregoing reasons, the Court will grianpart and deny ipartEPA’s Motion for
Summary JudgmentSummary judgment will bentered in favor of EPA on all counts, save for
(1) EPA shall justify its withholding i.e., producea separat®&aughnentry— of the 10th
unnumbered document listed in footnote 47 of CEI's Opposition brief (counting from the left),
seeOpp. at 19 n.472) EPA shall disclose the official ematidress Browner used to
communicate with EPA iWaughnentry number 553&eeVaughnindex — Every 100th at 26-
27; and (3) EPA shall disclose whether the redaction in Vaughn entry number 4860 withheld
Browner’s pesonal or official email addresseeVaughnindex — Every 100th at 21. If it is the
latter, EPA must disclose that email address. A separate Order consistenisvipinion will
be issued this day.

Isl James E. Boasberg

JAMES E BOASBERG
United States District Judge

Date: January 29, 2014
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