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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

MARY ANN SIVOLELLA, for the use and
benefit of the EQ/@nmon Stock Index Civil Action No. 11-4194 (PGS)
Portfolio, the EQ/Equity Growth PLUS
Portfolio, the EQ/Equity 500 Index Portfolio,
the EQ/Large Cap Value PLUS Portfolio, the
EQ/Global Multi-SectoEquity Portfolio, the MEMORANDUM & ORDER
EQ/Mid Cap Value PLUS Portfolip

Plaintiff,
V.
AXA EQUITABLE LIFE INSURANCE

COMPANY and AXA EQUITABLE FUNDS
MANAGEMENT GROUP, LLC,

Defendant.

SHERIDAN, U.S.D.J.

This action is brought by Plaintiff Ma#nn Sivolella on behalf of eight mutual
funds (collectively, the “AXA Funds”), EQ Adviss Trust (the entity that contains the
AXA Funds), and any person or entity tipatid to Defendantsd\XA Equitable Life
Insurance Company (“AXA Equitable”) adXA Equitable Funds Management Group,
LLC (collectively “AXA”), any investment maagement fees on their investments into

any AXA Fund. Plaintiff's claims are for exc@ge management fees pursuant to the

! EQ/Common Stock Index Portfolio, tE&)/Equity Growth PLUS Portfolio, the
EQ/Equity 500 Index Portfolio, the EQ/Lar@ap Value PLUS Portfolio, the EQ/Global
Multi-Sector Equity Portfolio, the EQ/Mi€ap Value PLUS Portfolio, the EQ/GAMCO
Small Company Value Portfolio and tB€)/Intermediate Government Bond Index
Portfolio.
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Investment Company Act of 1940 (“ICA”)36(b), and unjust enrichment. Defendants
move to dismiss. For the following reasobgfendant’s motion is denied in part and
granted in part.
l. FACTUAL BACKGROUND

A. The Excessive Fees Allegation

The Amended Complaint (“AC”) allegehe following. AXA serves as the
investment adviser to the AXA Funds, eachvbich is advised by a sub-adviser. AC 11
82-83. AXA has entered into contracts with sub-advisers pursuant to which the latter,
with minor exceptions, perform all of the investment management services for the AXA
Funds. AC 1 84. AXA’s role is generallyrited to providing supervisory input. AXA
charges the AXA Funds an investnt management fee, which is deducted from the fund
balance and thus reduces tralue of Plaintiff's investment. AC 1 6, 77-85. AXA
remits a portion of the investment managetifees that it collects to each funds’
respective sub-adviser. A{Y 84-85. Despite the alleged disparity between the services
performed by AXA and the services perfornisdthe sub-advisers, AXA retains most of
the fees.See e.g.AC 11 85-86, 150.

B. Plaintiff's Variable Annuity Contract

Plaintiff purchased a certificate under awgp variable annuity contract issued by
AXA Equitable. SeeAC 1 49. A variable annuity is ‘@ontract between an investor and
an insurance company,” pursuant to whieh insurance company “promises to make
periodic payments to the contract ownebeneficiary, starting imnukately or at some
future time.” SeeJoint SEC/NASD Report on Examiian Findings Regarding Broker-

Dealer Sales of Variable Insance Products, at 5 (June 20@)ilable at



http://www.sec.gov (“SEC/NASReport”). The insurance company typically places
premiums paid by a variable annuity investoa segregated amgnt (referred to as a
“separate account”) owned by the insurance comp&eg id. The separate account then
invests in the securities marketsin underlying mutual funddd. Under the terms of
the variable annuity contract, the valudlté benefits under thentract will generally
reflect the performance of the irsteents in the separate accoueeSEC/NASD
Report at 5.

Here, Plaintiff enrolled in the EQUIRST Deferred Variable Annuity Program
(the “EQUI-VEST Program”), a variableauity program offered by her employer,
Newark School SystenSeeEx. AZ (Plaintiff's Certificate, dated March 26, 1999
(together with the applicable policy, theertificate”); Ex.B (EQUI-VEST Annuity
Enrollment Application, dated March 22, 1999 (“Enrollment Form"Plaintiff's
employer offered the program to its empeyg in connection with a group annuity
contract that it had entatento with AXA Equitable. In connection with her
participation in the EQUI-VEST Program, Ritiff received a “Certificate” that set forth
in substance the benefits to which she wiatitled. The Certificate provides that in
exchange for Plaintiff’'s contributions tbe EQUI-VEST Program, Plaintiff was entitled

to receive a “variable annuity bditg Certificate at 12-15.

2 Citations in the form of “Ex. __” are the exhibits annexed to the Declaration of
Jonathan M. Korn in Support of Defendar#otion to Dismiss th Amended Complaint.
® These documents, which memorialize Rifis variable annuity benefit with AXA
Equitable, are considered on this motiomli®miss because they are essential to
Plaintiff's claims. See e.g.Green v. Potter687 F. Supp. 2d 502, 509 n.5 (D.N.J. 2009).
A document is essential if it creates thghts or duties that are the basis for the
Complaint. Pension Benefit Guar. Corp. v. White Consol. Inde@8 F.2d 1192, 1196
(3d Cir. 1993).



Consistent with the typical structure aariable annuity, AXA Equitable placed
Plaintiff's contributions to the EQUI-VESProgram, along with contributions from other
investors, in an account t&d “Separate Account A.'SeeAC {1 8, 31, 33, 218, 277,
Certificate at 5. Separate Account A, whishiegistered as aihit investment trust”
under the ICA, is used by AXA Equitablermaintain the struare required under the
federal tax law to ensure treatment of vdeatontracts as “annuities” for tax purposes.
Ex. C (Prospectus for EQUI-VEST Employgoehisored Retirement Plans, dated May 1,
2011 ("EQUI-VEST Product Prospectus”), a) 69 he EQUI-VEST Product Prospectus
states: “We [AXA Equitable] & the legal owner of all of ¢hassets in Separate Account
A and may withdraw any amowgthat exceed our reservasd other lihilities with
respect to variablmvestment options under our contracts.”

As a participant in the EQUI-VEST PrograRiaintiff is permitted to allocate the
contributions to her variable annuity cédate among a number of investment options,
including the AXA Funds. EQUI-VEST Product Prospeat$;seeAC 1 31-33.

These investment options are “portfolioke majority of which are offered through

certain trusts created by AXA Equitable, incluglthe EQ Trust. See AC 11 3-4; Ex. D
(Form N-1A, EQ Trust Prospectus, datedyMa 2011 (“Trust Prospectus”), at 1). The

EQ Trust is a registeredvestment company under the ICA (also known as a mutual
fund) and issues shareshmneficial interests that are divided among its various

portfolios. SeeAC 11 3-4; Trust Prospectus at 176. The eight AXA Funds at issue in this
case are offered through the EQ Trust andaareng the portfolios that are available to
Plaintiff as investment optiorie the EQUI-VEST ProgramSeeAC 11 3-4; EQUI-

VEST Product Prospectus atTrust Prospectus at 1.



The EQ Trust’'s Prospectus explainatttshares are currently sold only to
insurance company separate accounts” and atestild directly tahe general public.”
Trust’s Prospectus at 30, 36, 40,%3®-54, 86, 102, 144. AXA Equitable caused
Separate Account A to purchase sharat®fEQ Trust corresponding to the Funds that
Plaintiff selected aswestment options. AC  33. Plaihtvas credited with “units” of
Separate Account A that correspondetido selected investments, including the AXA
Funds. AC 1 8; EQUI-VEST Bduct Prospectus at 30 (“Eacériable investment option
invests in shares of a corresponding portfoind the “value in each variable investment
option is measured by ‘units.”). The overall value of Plaintiff's units of Separate
Account A fluctuated according to the valaf the underlyingecurities. AC 1 8.
However, the value of Plaintiff's unitid not correspond directly to the Funds’
investment performance. The value of Ri#fis units of Separate Account A is reduced
by certain “product level” fees that AXAdgitable charges, including, for example,
charges for mortality and expense risksaiated with the annuity. EQUI-VEST
Product Prospectus at 30.

C. Procedural History

On July 21, 2011, Plaintiff filed a colgint against Defendants alleging that
AXA charges excessive management feesed-timds in violation of Section 36(b) of
the ICA. Inresponse, Defendants filed atimmto dismiss the complaint for lack of
statutory standing. On November 4, 2011, Rifiifiled the Amended Complaint, in
which Plaintiff re-asserts her claim for excessiees and asserts two new claims: (1) a
claim under Sections 26(f) and 47(b) of thedstment Company Acivhich alleges that

because AXA allegedly charges excessivaagament fees, the fees charged under



Plaintiff's variable annuitgontract are, in the aggratg, unreasonable, AC 11 31-43,
272-79; and (2) a claim for unjust enrichme®C 11 44-48, 280-86. By letter dated May
16, 2012, Plaintiff’'s counsel voluntarily disssied Count Il of the Amended Complaint,
the 26(f) and 47(b) claim, in light of@hThird Circuit Court of Appeals decision,
Santomenno ex rel. John Hancock TmusJohn Hancock Life Ins. CQJ.S.A.) 677 F.3d
178 (3d Cir. 2012), which affirmed the dimsal of a claim under the ICA where
plaintiffs contended, as in this matter, thatrivate right of action existed under ICA 8§
47(b) for a violation of ICA § 26(f). Cousit and Il, the excessive fees claims, and
Count IV, the unjust enrichment claim, remain.
I. DISCUSSION

A. Standard of Review

On a motion to dismiss for failure state a claim pursuant to Fed. R. Civ. P.
12(b)(6), the Court is required to accept as true all allegations in the Complaint and all
reasonable inferences that can be drawn there from, and to view them in the light most
favorable to the non-moving partggee, e.gAshcroft v. Igbgl129 S. Ct. 1937, 1949-50
(2009);Bell Atl. Corp. v. Twomb|ys50 U.S. 544, 555 (2007Apshiver v. Levin, Fishbein,
Sedran & Berman38 F.3d 1380, 1384 (3d Cir. 1994). A complaint should be dismissed
only if the alleged facts, takexs true, fail to state a clainigbal, 129 S. Ct. at 1950. The
guestion is whether the claimasdan prove any set of facts consistent with his or her
allegations that will entitle him or her telief, not whether that person will ultimately
prevail. Semerenko v. Cendant Car@23 F.3d 165, 173 (3d Cir. 2000grt. denied,
Forbes v. Semerenkb31 U.S. 1149, 121 S.Ct. 1091 (200While a court will accept

well-pled allegations as true for the purposes of the motion, it will not accept bald



assertions, unsupported conclusions, unavded inferences, or sweeping legal
conclusions cast in the form of factual allegatiolgbal, 129 S. Ct. at 1949Morsev.
Lower Merion School Distri¢tl32 F.3d 902, 906 (3d Cir.1997)The pleader is required
to ‘set forth sufficient information to outknthe elements of his claim or to permit
inferences to be drawn that these elements exikist v. Kozakewic4 F.3d 176, 183
(3d Cir.1993) (quoting 5A Wright & Milleri-ed. Practice & Procedure: Civil 2d § 1357
at 340). The Supreme Court has recently tiedd “[w]hile a complaint attacked by a
Rule 12(b)(6) motion to dismiss does not ndethiled factual allegations, a plaintiff's
obligation to provide the ‘grounds’ of his ‘ethé[ment] to relief’ requires more than
labels and conclusions, and a formulaic recitation of the elements of a cause of action will
not do, . ... Factual allegations must be enough to raise a right to relief above the
speculative level, . . . on the assumption tHaha allegations in the complaint are true
(even if doubtful in fact), . . . ."Twombly 550 U.S. at 555 (internal citations and
guotations omitted)see also Igball29 S. Ct. at 1949-50.

B. Statutory Standing to As®rt the Excessive Fees Claims

AXA does not contest the truth of Plaifig allegations thaBection 36(b) was
violated, nor does it dispute that it was unjustly enriched. Rather, AXA claims that
Plaintiff cannot pursue her claims becauseism®t a “security holder” under the ICA,
and therefore does not have statutory standiuy.a federal court to have subject-matter
jurisdiction over an aatn, the plaintiff must have standibgbring the actin in the first
instance. As a general matter, “the questiostanding is whether tHitigant is entitled
to have the court decide the meritghad dispute or of particular issuesd¥arth v. Seldin

422 U.S. 490, 498, 95 S. Ct. 2197, 45 L. Ed32d (1975). The question at issue here



involves statutory standing. “Statutory starglis simply statutory interpretation: the
guestion it asks is whether Congress has accahieithjured plaintiff the right to sue the
defendant to redress his injuryGraden v. Conexant Systems J#Q6 F.3d 291, 295 (3d
Cir. 2007) (emphasis in original). A plaifis statutory standing ia threshold question
that implicates the Court’s subject ttes jurisdiction tohear this actionSee United
States v. $487,825.00 in U.S. Current§4 F.3d 662, 664 (3d Cir. 2007). Plaintiff, as
the party invoking the jurisdian of this Court, bears the loi@n of establishing that she
has standingCommon Cause of Penn. v. Commonwealth of PBBA.F.3d 249, 257
(3d Cir. 2009).

Section 36(b) of the ICA progtes that investment advisehave a “fiduciary duty
with respect to the receipt of compensafienservices” that they provide to mutual
funds. 15 U.S.C. § 80a-35(b). Howeverctimn 36(b) limits those who may pursue a
claim, stating that an action may be brougtiy “by the [SEC], or by a security holder
on behalf of” a mutual fund that édlegedly charged excessive feéd. The term
“security holder” is not defirgtin the ICA. In the AmendeComplaint, Plaintiff asserts
that she is a “securityolder” of the Funds (dn the alternative, the EQ Trust). AC {1 6,
7. Defendants argue, however, that the Comptantains few, if any, facts to support
Plaintiff's allegation.

The Defendants’ basic position is that tierm “security holder,” as used in
Section 36(b), refers to the ldga record owner of a secuwyit Plaintiff's position is that
the term refers to the equitable or beneficial owner of a security. In support of
Defendants’ position, they primarily pointtioe statutory text. However, here the

statutory text is ambiguous, as the tésmcurity holder” is undefined.



The purpose that underlies the ICA, andipatarly Section 36(bjs to “create][]
protections for mutual fund shareholdergdnes v. Harris Assocs. L,A.30 S.Ct. 1418,
1422 (2010). The ICA “must be broadly construedrder to insuréhe investing public
a full measure of protection.Prudential Ins. Co. of Am. v. S.E,326 F.2d 383, 386 (3d
Cir. 1964). Congress intentionally draftee statutory definition in general terms in
order to control situations gardless of the legal form setructure of the investmenid.
at 287-88. In analyzing the nearly identidefinition of “security holder” under the
Securities Exchange Act, the United Stéepreme Court, in light of the broad
definition of the term “security,” said, “@vare not bound by legal formalisms, but instead
take account of the economics oé tihansaction under investigatiorReves v. Ernst &
Young 494 U.S. 56, 60-61 (1990). The Court added:

The Court will consider instruments to be ‘securities’ on

the basis of such public expectations, even where an

economic analysis of the cumstances of the particular

transaction might suggesttthe instruments are not

‘securities.’
Id. at 66. Given the above, it seems to mike sense to broadly construe the word
“security,” and limit the reach dholders” to entities that lack any economic interest or
stake in the transaction. Here, it would make no sense to limit standing to enforce ICA 8
36(b) to AXA or any other entity that did npay the allegedly excessive compensation.
Neither Separate Account A nor the EQ Trushe two entities AXA suggests are the
“security holders” — has any econorstake in the transactions.

On the other hand, Plaintiff and similarly situated investors are responsible for

and paid all of the challengedds. Plaintiff and other invessobbear the full risk of poor

investment performance. Plaintiff and otirerestors have the right to instruct AXA how



to vote their shares.Assets held in a separateaunt are immune from claims of
AXA'’s creditors, while being vulmable to claims of the ingtors’ creditors. And when
Plaintiff decides to withdraw her investriian the AXA Funds, she, not AXA, pays the
taxes on that investment. Given that, Plfihias all of the economic stake in these
transactions.

Defendants cit€urran v. Principal Mgmt. Corp.No, 00433, 2011 WL 223872
(S.D. lowa Jan. 24, 2011), as the “most analogoase to the matter before this Court.
In Curran, the Court held that, for the purposessettion 36(b), an investor in a “fund of
funds” is not a “security holder” in the mutual funds ineesin by the fund of funds.
Curranis distinguishable for a number i@&asons, most notably, that@Qurran, plaintiffs
did not have standing with respect to the ulyileg funds because they “d[id] not enjoy
any of the incidents of ownghip or possession of any satuin the Underlying Funds
because they d[id] not have the privilegersofing, they d[id] not receive dividends and
they d[id] not receive liquidations wittegard to the Underlying Fundsld. at *4
(internal quotation marks omitted). As previyustated, here, Plaintiff has the right to
instruct AXA how to vote, dividends enhance thalue of her investments, and when she
withdraws her investment in the AXA Fundseshill receive those proceeds, as well as

any dividends.

* The EQUI-VEST Product Prospectus says Wian a shareholdepte is required on
certain matters affecting the Funds, AX4uiable votes the shares. At 65-67.
However, Plaintiff points ouhat AXA’s SEC filings say thatariable annuity contract
owners will have the oppamity to instruct AXA how to vote the number of shares
attributable to their contract$laintiffs’ allegations are aepted as true on this motion
to dismiss.
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For the reasons stated above, Defendantgion to dismiss the excessive fees
claims is denied.

C. Unjust Enrichment

Plaintiff asserts an unjust enrichmefdim under the federal common law.
Plaintiff's claim is premised on the factadtf while the sub-adsers to the AXA Funds
performed most of the investment mgament services for these funds, AXA’s
investment management fees, which were pgi@laintiff, greatly exceeded the sub-
advisers’ fees and were excessive. HoweRkntiff has not shown that this Court
should allow its claim to proceed. The Tthi€ircuit has held that federal common law
causes of action are warranted when theyrageessary to fill in interstitially or
otherwise effectuate theastitory pattern enacted the large by CongressJordan v.
Federal Express Corpl116 F.3d 1005, 1017-1018 (3d Cir. 1997) (quokhgrinski v.
[.A.M. Nat'l Pension Fund875 F.2d 1052, 1056 (3d Cir. 1989)). Furthermore, the Court
has held that district courts “should not eafalghion” additional claims “under the guise
of federal common law.’ld. (quotingCurcio v. John Hancock Mut. Life Ins. C83
F.3d 226, 239 (3d Cir. 1994)). Because Ritiibrings a claim under ICA 8§ 36(b), the
federal common law “unjust enrichment” claindismissed, as it is not needed to fill in

interstices of the ICA.
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ORDER
IT IS on this 21" day of September, 2012:
ORDERED that Defendants’ motion to dismiss Counts | and Il is hereby
DENIED (ECF No. 19); and it is further
ORDERED that Defendants’ motion to dises Count 1V is hereby GRANTED

(ECF No. 19).

s/Peter G. Sheridan
PETERG. SHERIDAN,U.S.D.J.
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